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III. COMPLETE STATEMENT OF OPINIONS

This section of my report is presented in two parts.

In

Part A, I will critique the report of Alan S. Newell entitled "A
Brief Historical Overview of Anaconda Copper Mining Company's
Principal Mining and Smelting Facilities Along Silver Bow and
Warm Springs Creeks, Montana,” which was prepared for the State
of Montana Department of Justice Natural Resource Damage
Litigation Program in January 1995.

Part B of this section sets

forth my own opinions on the historical context of this case.

A. Introduction and Critique of State Expert's Opinions
Historical Research Associates, a public history firm
located in Missoula, Montana, prepared an historical narrative
outlining some of the Anaconda Copper Mining Company's (ACM)
operations.1 The principal author of this short report (54
pages of text) was Alan Newell.

Entitled "A Brief Historical

Overview of Anaconda Copper Mining Company's Principal Mining and
Smelting Facilities Along Silver Bow and Warm Springs Creek
[sic], Montana," it was submitted to the State of Montana,
Department of Justice, Natural Resource Damage Litigation Program
on January 10, 1995.
Newell's "Overview" has two clear and unremarkable
objectives.
of ARCO.

First, he wants to establish the corporate genealogy

Like all genealogies, Newell's account of ARCO's deals

with both origins and issue— corporate parentage and offspring—
and with relationships with other operations— corporate marriages
2

by merger, consolidation, and asset purchases.

His genealogy

proceeds as follows: early placer and lode mines and smelters2
begat in 1891 the Anaconda Mining Company which begat in 1895 the
Anaconda Copper Mining Company which was held beginning in 1899
by the Amalgamated Copper Mining Company, which in 1899, 1901,
1906 and 1910 swallowed whole almost all of the remaining mining
interests in Butte.

In 1915 the Amalgamated died the death of

all trusts, giving birth or rebirth to the Anaconda Copper Mining
Company (ACM) which in 1955 was renamed The Anaconda Company
which in 1977 was acquired by ARCO (in this report I refer to ACM
or the Anaconda Company interchangeably).
This is a dizzying progression, and historians
understandably have simplified matters by calling everything and
everyone ACM and ARCO.

Mr. Newell is of this habit, as well.

I

admit that simplicity is usually to be treasured, but in this
instance it has a blurring and reductionist effect. There were
scores of mining and processing "operations" inButte.3

The ACM

came to own many of them, in some cases because Amalgamated
orchestrated a transfer of assets, as in 1910, in other cases
because ACM continued to acquire Butte and other properties well
into the 1950s.

In the vast majority of cases, however, the mill

or smelter was not operatingat the time of transfer and
never operated by ACM subsequent to the transfer.

was

In other

words, the well established habit in Montana of using "Anaconda,"
"ACM," or "The Company" as shorthand conflates the actions of a
myriad of players into the action of only one and thus distorts
3

the historical record.

Mr. Newell is attempting to establish

liability by reducing a complex history to a simple question of
predecessors and successors in interest.

It was not that simple,

and no amount of reductionist legerdemain can make it such.4
Lawyers are not the only ones who deal with predecessors,
successors, and liabilities.
of historians.

These are also the stock in trade

The historians' emphasis, of course, is on

predecessor and successor generations rather than corporations—
on what one generation of Montanans or Americans inherits from
previous generations.

As is the case with successor

corporations, this inheritance includes both assets and
liabilities.
The same generation of Americans that fought and won the
Revolutionary War also countenanced slavery.

On the 4th of July

we celebrate that revolutionary victory, counting its
consequences among our historically derived assets.

We must

also, however, deal with the negative inheritance of slavery, and
deal with it in a way that requires all citizens, not just an
unlucky few, to share the burden.

Similarly, the same men and

women who settled Montana also behaved with some considerable
cruelty toward the Native American people already resident.

We

properly celebrate the bravery of the Montana pioneers, but we
cannot in conscience accept one half of their legacy and evade
all responsibility for the other half.
In 1970 Richard Nixon, speaking for a proposed $10 billion
federal clean water program, said that it was time to ". . . make
peace with nature and begin to make reparations for the damage we
4

have done to our air, to our land and to our water."
"Reparations" was the proper word.

"We" was the proper

assignment of responsibility.5 Montanans, in fact, made
precisely these same points when they drafted and ratified their
1972 Constitution.

We have, they said, an "inalienable . . .

right to a clean and healthful environment."6 The 1889
Constitution had no like provision.

Attitudes change. But

Montanans went on in 1972: "In enjoying these rights, all persons
recognize corresponding responsibilities."

It was the "duty of

the state and its people to protect and improve the environment."
Words have meanings.

These mean that Montanans pledged to meet,

not evade, their historical responsibilities.7
It is the historian's task to trace this "successor
liability," and to establish the general historical context in
which past generations pay off the debts they inherit from the
generations that preceded them.

The emphasis can and will change

depending upon the historian's specialization, but whether he/she
be researching and writing social, political, economic,
diplomatic, military, or corporate history, the whole of the
historical record should at least be introduced that the extent
of shared responsibility might be understood.
Mr. Newell's "Overview" quite purposefully does not do that.
His second clear purpose, in fact, is to shove both the State and
the Federal governments so far into the background that even the
most careful reader would be hard pressed to find them at all.
Similarly, and for the same reason, there are no private third
5

parties, no non-ACM sources of, say, water contamination or fish
morbidity.

Newell's account of history makes it appear--at

least to those who don't know any better--that "Anaconda"
operated in a legal and political vacuum, a condition of near
anarchy, without let or hindrance by any governmental agent, and
that the only other operators were eventually "subsumed"8 by
Anaconda and hence have historical standing only as "predecessors
in interest."
was unlimited.

ACM's autonomy, and hence its capacity for evil,
This is history by gross exclusion.

It omits

context; there are no intersecting lines, no sense of interplay
between private and public interests.

It is a one-dimensional

and superficial account of ACM performing an historical
soliloquy.9
I would like to begin my critique of specific errors by
returning to Mr. Newell's corporate genealogy.

The first two

errors are "horizontal;" they bear on Anaconda's partners and
corporate "siblings" and "in-laws."

On the first page he writes

that "The Anaconda Copper Mining Company, and its holding
company, controlled many of these operations prior to 1910."10
He does not even name the holding company, and I do not believe
that shyness or ignorance can explain this curious omission.
holding company was called The Amalgamated Copper Company; it
owned the majority of the Anaconda stock, and it choreographed
the transfer of assets that led to the aforementioned
"control."11 It was at the top of the corporate food chain.
Not naming it was calculated.

It blurs ownership and
6

The

responsibility and leaves the impression that Anaconda and
Amalgamated were interchangeable parts.

They were not.

There

were firm and important distinctions between the two, and those
distinctions must be preserved.

Mr. Newell does not do that.

On

page 8 he tells us that "Soon after acquiring major interest in
the Parrot Smelter, . . . the smelters were closed. . . . "
Acquired by whom?

Closed by whom?

The answer in both cases is

Amalgamated, not ACM.12
On page 3, Mr. Newell makes an even more serious mistake in
his horizontal corporate genealogy.

He writes that among the

companies "purchased" by ACM in 1910 was the "Alice Gold and
Silver Mining Company."13 The Alice was a major producer--of
both silver ore and tailings.

Located on Missoula Gulch in the

upper reaches of Walkerville, the Alice mine dump is a Butte
landmark.

It is true that ACM tried to purchase the assets of

the Alice in 1910.

What Mr. Newell does not mention is that some

disgruntled, longtime Alice shareholders thought that the sale
price was inadequate and that the ACM was plundering the Alice.
In 1921 their suit was heard by the United States Supreme Court
which invalidated the sale and remanded the case back to the
District Court.

In 1930 the District Court voided the sale; ACM

reconveyed the assets to the Alice corporation (which had,
meanwhile, dissolved), which then transferred them back to the
Anaconda, this time for cash rather than stocks and pursuant to a
different agreement.14
Newell's genealogy is no more solid in dealing with

historical origins--the vertical chart.

On the same page that he

deals so casually with the Alice, he writes, "In 1910, the
Anaconda Copper Mining Company laid claim to an industrial
legacy. . . that had its origins in the placer gold and silver
mining of the 1860s and 1870s and the copper mining and smelting
operations of the 1880s and 1890s."15 This is a troublesome
contention for a couple of reasons.

First, "laid claim to a

legacy" is a phrase so imprecise as to be meaningless.
its meaning is not known to me.

Certainly

Second and more importantly,

neither ACM nor Amalgamated "laid claim," (if by that is meant
were in any sense the successors) to the placer gold and silver
mining of the 1860s and 1870s.
Placer mining was a "frontier" enterprise engaged in by
solitary men--"sourdoughs" and other romantic characters.

It

required little capital, less machinery (pans and sluice boxes),
and the gold and silver recovered required little if any
processing.

In the "advanced" or hydraulic state of placering,

powerful hoses were used to blast the loose gold and silver from
the hillsides in which they were embedded.

This was a fairly

effective means of mining— and it created some spectacularly
devastated landscapes.

ACM played no part in this industry.

The

second part of Mr. Newell's statement regarding ACM involvement
in copper mining and smelting operations of the 1880s and 90s is
generally unremarkable and not in dispute, but the first part is
of a kind with his other efforts to blur, reduce, and conflate
the historical record.16
8

As noted, Newell's other purpose is to write all levels of
government and any third parties out of the history.

In the

process he leaves the impressions that the "baseline" condition
of the affected waterways, particularly Silver Bow Creek and the
Clark Fork River, were totally uncontaminated prior to ACM's
alleged environmental vandalism and that the Anaconda was the
only environmental vandal. Much of the rest of this report will
be spent contesting this interpretation by filling in the missing
history.

This will involve, necessarily, a discussion of matters

not dealt with in Mr. Newell's report.
For the moment, however, I wish to call brief attention to
matters which Newell does address but whose treatment is
incomplete.

He writes of milling and smelting operations in

Butte, but he neglects to mention the Pittsmont or the Butte and
Superior mills, major producers with huge tailings production
which ACM never operated, owned or only came to own late in the
corporate history.17 There is almost no mention of silver
processing at all--for the simple reason that it was
environmentally disastrous and ACM had very little to do with
it.18
Mr. Newell also writes of the early days of heap roasting
ores in Butte and of the air pollution horrors that resulted from
it. He does not mention that ACM never roasted a heap in Butte
in its entire corporate life and that its "predecessors in
interest" had abandoned the practice long before they transferred
their assets to ACM.

He talks about citizen complaints against
9

this smoke pollution and mentions that the citizens were
"supported in part by the local press."19 He does not mention
that the press was the Anaconda Standard20 and that it was owned
by the Anaconda Company.21
He notes--even offers a map depicting--the location of the
Silver Bow or Yellow Ditch in the area near the town of Anaconda.
But that is the only one of many ditches he discusses and he
studiously avoids telling his readers that one of them, the Old
Works Tailing Ditch, crossed State-owned land--land sold and
leased by the State to ACM for purposes of waste disposal. He
writes that some land for the Opportunity settling ponds was
"purchased. . . from. . . the State of Montana," without even
posing the obvious questions: did the members of the State Land
Board know what a tailings pond was?

Did they convey State land

(Section 36; Township 5N, •Range 10W) not knowing how it was to be
used?22
The role of the Federal Government gets this same kind of
treatment--or non-treatment. The most careful reader would never
know that most of the Butte mills and smelters operated for many
years on Federally owned lands with the full knowledge and
approval of Federal officials.23 Newell notes that ACM
officials assayed various tailings dumps and slime beds in 1942
and that the 1940s witnessed a "large production of tailings"
from the Anaconda smelter without establishing any historical
context.

Fortunately, most of his readers will have heard of

World War II; some of them will know of the labor shortages
10

attendant upon that war and of the Defense Plant Corporation and
the War Production Board and of the dominant role in war-time
copper production played by the U.S. Government.

All of these

matters are omitted from Newell's account.24
So is the Federal Government's involvement in other ACM
activities.

Part of the problem is that Newell tends to hide his

actors by using the passive voice.

He writes regarding the Warm

Springs Ponds that by ”1917, the situation was critical, and
plans prepared for new and larger. . . ponds. . .n (my
emphasis).25 People prepare plans, and in this instance the
planner was Dr. Samuel Fortier, an employee of the United States
Department of Agriculture.26
Mr. Newell uses the passive voice to like purpose in his
discussion of the Domestic Manganese & Development Company (DMD).
DMD operated its ore treatment facility on ground developed
originally for the Butte Reduction Works and owned after 1910 by
Anaconda.

In 1911 a fire destroyed the Works, by then idled but

the property of ACM.

Mr. Newell then writes that "in 1927, [the

facility] was reconstructed for calcining and nodulizing
manganese ore. . . . "

ACM, according to Mr. Newell, then "leased

the plant " to DMD.27 The inferences are clear: ACM
reconstructed its burned out facility and leased it to DMD.
inferences are false.
the land from ACM.

The

DMD built the manganese plant; it leased

But the careless accounting goes on.

Mr.

Newell draws his discussion of DMD from a 1931 publication.
is possible, then, that he is unaware that from 1943 to 1945,
11

It

during World War II, the Federal Defense Plant Corporation funded
the construction of a floatation plant which, along with other
changes, allowed DMD to increase its production --and its
pollution.28
Mr. Newell is only slightly more direct in his discussion of
the Rocker Timber Framing and Treating Plant.

He writes that ACM

"constructed a timber treatment plant at Rocker. . . during the
early 1900s."29 So far, so good.

Mr. Newell does not mention,

however, that an officer of the United States Forest Service
initiated the idea for the plant and that the Forest Service
developed the plans for its construction and oversaw both that
construction and the plant's operation.

The Rocker facility was

a treatment plant where timbers cut from National Forests were
"charged" with creosote and later "pickled" with arsenic in an
effort to extend their useable life as mine supports.

The Rocker

plant was located on Silver Bow Creek; the wastes from the
charging and pickling were washed into the creek.

If is

altogether appropriate for Mr. Newell to include Rocker in his
"Overview;" it is a bit disingenuous for him to exclude the role
of the Federal Government in its operation.30
Mr. Newell is no more forthcoming in his treatment of other
matters of significance.

He quotes approvingly the comments of

J.K. Haywood regarding the deleterious effect of Anaconda Smelter
fumes on the air and watersheds of the upper Deer Lodge valley.
What he fails to mention is that Haywood attributed the damage
from smelter emissions to S02, not metals.
12

Mr. Newell should

also have given more attention to the fact that Haywood was not a
disinterested scientist but an advocate for a particular legal
position, that the court did not uphold that particular position,
and that Haywood's comments appeared in U.S. Government
publications which probably influenced other U.S. Government
officials who were later involved in the operational management
of the Anaconda Smelter.31
There are some other mistakes that arose from a reliance on
questionable sources.

This is a highly subjective issue and one

that should be approached with care and a proper appreciation of
the inevitable differences in historical interpretation.

That

said, however, let it be noted that P.A. O'Farrell (quoted on p.
12) is about as undependable a source as I could imagine.

The

journalistic attack dog of F.A. Heinze, one of the "Copper
Kings," 0'Farrell was paid to denigrate Amalgamated.
quotes him in a proper attack mode,

Newell

yet treats 0'Farrell'swords

with a respect usually reserved for dependable sources.
Unfortunately for the cause of historical accuracy, 0'Farrell's
reference to the Clark Fork River as having been "the lovely and
limpid river which Lewis and Clark marveled at. . ."32 is
nothing more than perfervid prose.

The idea that these remarks

could be part of a determination of baseline is absurd. Much
0'Farrell's 1899 "history" of Butte

of

cannot be trusted.33

Neither, in my considered judgment, can much of what K. Ross
Toole wrote.

There is no hard evidence that Toole did any

research on Butte and Anaconda after he finished his dissertation
13

in 1954.

There is considerable evidence that Toole was convinced

that all the political, economic, and environmental problems of
the State could be laid at the feet of ACM; certainly he pursued
this idea with purpose, resolve, and a remarkably casual attitude
toward historical methods and historical truth.

I do not believe

that Toole is a trustworthy source; Newell uses him
extensively.34
Mr. Newell's account of the Anaconda "takeover" of Heinze's
properties may also be based on faulty research and/or a
misplaced reliance on other historical experts. Newell writes
that Heinze's "Montana Ore Purchasing Company was reincorporated
as the Red Metal Mining Company. . . . "

It was not.

He then

writes that the Butte Coalition Mining Company of which Red Metal
was a wholly owned subsidiary, was "owned by the Amalgamated
Copper Company."35 It was not.

His source for this

misinformation is Michael Malone, though in fairness to Professor
Malone, Newell plays a bit fast and loose with his account.

That

could also be said of his treatment of the Boston and Colorado
Company.

Newell has the name wrong, but then so did Ralph I.

Smith, Newell's principal source--and a notoriously inaccurate
one. Both Smith and Newell also left out the reorganized
Colorado Smelting and Mining Company formed in 1883 and clearly a
part of the corporate genealogy issuing with ACM and ARCO.36
The criticism voiced above is of importance to this case.
It indicates a certain carelessness in the presentation of the
S
historical overview and it confirms that the ownership histories
14

of these "subsumed" operations should not be handled matter-offactly.

Having said that about these kinds of errors, it is

difficult to know exactly how to refer to the next three problems
with Mr. Newell's report.

These three lapses are not owing just

to carelessness, they do not involve untrustworthy sources, they
are not simply incomplete accounts.

Rather, they are substantive

and contain serious errors of fact and/or interpretation.

The

Natural Resource Damage Program submitted Mr. Newell's "Overview"
to the Montana Legislature as part of its appeal for more State
funding.

This suggests that the State has read and approved

Newell's document.

It should have read it more carefully than it

did.37
Let me begin this part of my critique by quoting from page
13 of the "Overview."

"With the closure of smelters in Butte,"

Newell writes, "the Anaconda Copper Mining Company's air
pollution problems shifted to the Deer Lodge Valley.38" There
is an assumption behind that statement: ACM had a problem with
air pollution in Butte.

Mr. Newell and the State have here a

responsibility to tell their readers precisely what that problem
might have been.

There is no question that companies whose

assets ACM came eventually to own had problems, but the Anaconda
partnership built its Old Works in the Deer Lodge Valley in 1883,
eight years before it incorporated as the Anaconda Mining Company
and 27 years before the near final consolidation of operations on
the Butte hill.

And it did not operate smelters in Butte.

Put

simply, ACM did not have any air pollution problems in Butte, and
15

Mr. Newell's assignment of problems to it is part of his effort
to blur corporate identities and, Toole-like, fix responsibility
on ACM/ARCO.
In fact, for all of the problems with smelter stack
emissions, there can be no question that the air in southwestern
Montana was considerably cleaner as a consequence of ACM actions.
#

Mr. Newell cites a number of instances when ACM spent significant
sums of money to reduce its emissions or at least their
destructive effects.

He does so only in order to show that ACM

was aware that its operations impacted the environment.39
point is not in dispute.

This

The State knew that, too, yet it

permitted, encouraged, and gloried in those same operations.

As

will be noted later in this report, there was a time when the
State was gracious enough to acknowledge ACM and ARCO efforts to
deal with point and non-point sources of air and water pollution.
Obviously, those times are gone.

But I pose the questions again:

Is it fair now to blur corporate identities for the sole purpose
of proving "accountability?"
Mr. Newell's next error is of a kind with this last one. On
page 32 he writes that tailings from the Parrot Smelter
"eventually washed down Silver Bow Creek to the Clark Fork
River;"40 on page 34 he repeats that point, writing that the
Parrot tailings "were eventually deposited downstream in Silver
Bow Creek."41 Really?
downstream?

Did all of the Parrot's wastes wash

What about the Parrot tailings still visible near

the Butte Metro Sewer and those

that underlay the Butte Civic
16

I
Center?

Were the Parrot's the only wastes that were deposited

downstream?
wastes?

What, for example, did Butte do with its sewage

What happened to the Bluebird Mill's?

He writes

similarly of the tailings from the Colorado Smelter and the
Anaconda Reduction Works: "It was these wastes that were
eventually deposited downstream," he says of the former; "It was
this tailing dump that was a source for some of the substances
entering Warm Springs Creek," he writes of the latter.42 He
offers no corroborating evidence.
I reserve my last comments for Mr. Newell's most egregious
error.

On page 15 and again on page 48 he writes that in 1903

ACM built a 585 foot stack at its Reduction Works in Anaconda.
The Company did build such a stack, but not in 1903.

It was the

highest man-made structure in the world at the time of its
completion.

It is still in place, standing guard duty over

Smelter Hill--incongruous in the absence of a smelter.

It is

still an imposing structure, reportedly the second highest smoke
stack in the world, and undoubtedly the highest stack serving
only a decorative purpose.

It ;Ls also probably the only stack

that has the honor of being a state park.
visually or historically.

It's hard to miss it--

Mr. Newell somehow does.

ACM began construction of the stack in 1918 and finished it
in 1919.

But Mr. Newell's mistake is not just a simple one of

chronology.

A lot happened involving ACM and its neighbors

between 1903 and 1919 and it all influenced the decision to build
the stack.

In 1905 farmers and ranchers in the Deer Lodge Valley
17

I

sued ACM for smoke damage to their livestock and lands; the
farmers lost but their effort seems to have emboldened the U.S.
Government, and in 1910 it sued ACM for smoke damage to trees in
the Deer Lodge National Forest in the vicinity of the smelter.43
This suit was settled when ACM agreed to "well and truly abide"
r

by the recommendations of a three member Smoke Commission with
operational authority over the management of the Anaconda
Smelter s airborne wastes.

This Commission was chaired

throughout its tenure by a member of the U.S. Bureau of Mines.
In 1917, the Commission decreed that a tall stack be built and
ACM well and truly abided.44
The State of Montana has filed this suit against ARCO asking
for $635,410,000.

That is a lot of money.

It is certainly

enough money to expect that the State would exercise some care in
putting its case together.
expensive damage suit.

But this is more than just an

It is one uniquely based in history and•

it requires the State to Have a thorough and accurate
understanding of mining, milling, and smelting operations from
Butte to Missoula over a period of 130 years.

It is my opinion

that Mr. Newell's "Overview" does not provide that measure of
understanding.
B. Affirmative Opinions
1.

Introduction

This remainder of this report has three basic objects.
First, it attempts to fill in the historical record by detailing
the extent of the State of Montana's involvement in the mining,
18

milling, and smelting of gold, silver, copper and other base
metals within its borders.

The Federal Government was also an

active partner in Western mining operations and that association
will also be discussed, though in considerably less detail.
Montana's interest and involvement in mining and smelting arose
from the State's realization that its future prosperity was
inextricably tied to the fortunes of its mining, milling, and
smelting operations.
Many of these operations had their beginnings three decades
before Montana became a state.

The largest of them were located

in the Upper Clark Fork River Basin where scores of companies had
ore extraction and processing works in Butte and Anaconda.

By

the mid-193Os, control of most of the property of those companies
had passed, by one device or another, to the Anaconda Company,
but the State of Montana thought of itself as an active partner
with each of them.
That partnership manifested itself in a number of ways: tax
laws, State-sponsored promotional activities, State involvement
in the recruitment, retention, and discipline of the work force,
the granting of mining and waste disposal permits, making Stateowned lands, waters and waterways available for mining waste
disposal, and a certain forbearance in the application of the
State's undoubted legal authority over the use of the natural
resources for which it was the trustee.

The State understood

that there would be trade-offs, that the mining, milling and
smelting of ores came at a price to those resources.
19

The State

I

fully understood and accepted the fact that its decision to
encourage the full utilization of its mineral resources involved
an irreversible commitment of other resources.

This was a

decision that only the State could make--and the State made it.
The second object of this report is to make clear--or as
nearly so as a hopelessly confused topic can be made--the tangled
history of mills and smelters on the Butte Hill. It is important
to understand that not all of the mining and processing impacts
on the Clark Fork River Basin were owing to the operations of
ACM.

Placer, hydraulic, and dredge mines had been active for

years prior to the formation of ACM.
by ACM.

None was owned or operated

There were literally thousands of mining claims on the

Butte Hill.

Some of these never saw the lifting of a rock;

others were major producers.

But a map of claims in only one

part of Butte would reveal a bewildering complex of overlapping
claims of various size, shape, and duration.
It must also be pointed outthat these were claims.

Some of

these claims were never taken topatent, which means that the
owner of the land subject to theunpatented claim was the United
States.

In this same regard, when tailings were dumped into

Missoula Gulch (as they routinely were) and made their way into
Silver Bow Creek and the Clark Fork River (as they routinely
did), those tailings were traveling from, on, through, and in
Federal or State-owned property.
The final object of this report is related to the first.
Just as all mining and processing impacts cannot be charged to
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the Anaconda Company, neither can all of the impacts be charged
to mining and processing.

The Clark Fork Basin has witnessed

over the years a variety of human activities.
some environmental impacts.
impacts.
concerned.

Many of them had

Others of them had major and ongoing

It is with these latter that this report will be
Highways and railroads were built; logging roads were

constructed; trees were cut and skidded, floated and hauled.
Streams, as well as the main stem of the Clark Fork River, were
channelized, bulldozed, and used to carry off saw dust,
agricultural pesticides--including DDT--sediments of various
sorts and levels of toxicity, and municipal sewage.

This last

included the waste from Butte; Anaconda; the State institutions
at Warm Springs, Galen, and Deer Lodge; Deer Lodge, Garrison,
Philipsburg, Drummond, Clinton, and other towns, cities,
villages, and camps.
There is one final point that takes into account all of the
above: The State's case is built largely on the impacts on the
trout fishery.

Environmental damage seems largely to mean in

this case damage to the trout fishery, including damage to the
aquatic and terrestrial insects that make up the diet of trout.
This being the case, one might suppose that the State is now and
long has been committed to the protection of trout fishing in the
Upper Clark Fork.

This is not the case.

The reports of its own

fish and game officers over the last 100 years, gave notice to
the State that the greatest threat to the trout comes from
irrigation ditches, road channelization, and dewatering.
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The

State has done almost nothing to correct these sources of fish
mortality.
2.

Earlv Mining and Smelting in Butte

The story of mining in Butte--or anywhere else in the United
States--properly begins with an account of European dreams of New
World El Dorados, of cities with streets paved with gold, and of
the efforts of kings and courts to find and exploit those
literally treasured places.

It would move from those acquisitive

dreams to an account of the decision of the Congress of the young
American republic to base the nation's monetary system, in
concert with that of its principal trading partners, on two
precious metals, gold and silver. That full accounting is clearly
not possible here.

But this much should at least be said: the

early placer gold mines and primitive quartz silver mines along
Silver Bow Creek and the other tributaries of the Clark Fork
River in Montana were part of a centuries' old story of
private/public partnership in what might be called the Great
Bullion Hunt.45
The Butte chapter of this story began in 1856 when Caleb
Irvine came through the Summit Valley and noticed that some
unknown prospector had attempted to sink a shaft.

What Irvine

and the other early Butte miners were doing in the Summit Valley
and why they thought it might contain metal deposits of value is
worth discussing.
geology.

These men had no training in metallurgy or

No exploratory holes had been dug, no experts had taken

seismic or other readings.

The Summit Valley looked promising to
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them because of surface mineralization.

They knew there were

metals because they could see them; if they weren't careful, they
might have tripped over them.

As the historian Michael Malone

writes, " . . . the earth bore unmistakable signs of a metal
presence: green and blue carbonates of copper, the rusty brown
discoloration of iron, the brown and black stains of zinc and
manganese," all of this in addition to quartz ledge outcroppings
"whose obvious metal content caused them to thrust beckoningly
above the eroding country rock surrounding them."46
They also knew metals were present because after months of
roaming through valleys filled with grasses and wild flowers and
coursed by clear, snow fed streams, the Summit Valley had to have
looked strange to them.

There were grasses and flowers in the

Summit Valley, too, and the stream, later called Silver Bow, had
to have set the flora off nicely.

But there were also bald spots

in this valley where surface mineralization prevented any
vegetation from taking root.

The Summit Valley did not hide its

treasure; finding it did not require the massive capitalization
of an Anaconda Company.

This was not a place for poets and

artists; this was a place that literally begged to be mined.47
And mined it was. Irvine's initial discovery led to nothing
permanent, but by 1864 other gold seekers had wandered into the
valley and up the gulches and small creeks tributary to the
Silver Bow.

There were not many of them.

Butte City had a

population of a few dozen while maybe 150 people spent the winter
of 1864-65 in Silver Bow City, seven miles to the west.
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The next

two years witnessed what passed for a gold boom.

The entire

channel of Silver Bow Creek for the seven miles from Silver Bow
City to Butte, was worked by four-man teams of placer miners,
operating at 200-foot intervals.

By 1867 all 500 of Butte's

residents and the vast majority of the maybe 5,000 who lived in
the vicinity, were engaged in placer gold mining on Silver Bow
Creek or one of its tributaries.48 Many of these thousands
hauled gravel, often from some distance, down to the creeks.
They built ditches and flumes at considerable expense and even
more considerable effort.
This booming and frenetic pace was the rule in other parts
of the Clark Fork Basin as well.

Merely to list other placering

and lode mining sites makes an indelible impression.

In what

became Granite County there were mine operations on Basin,
Quartz, Bear, Big Springs, Upper and Lower Willow, Welcome,
Brewster, Bear, Harvey, Flint, Henderson, Gold, Dunkelberg,
Little Gold, Royal Gold, Boulder, Warm Springs, and Antelope
Creeks as well as Princeton Gulch.

Some of these operations--

those on Gold and Flint Creeks, for example, were vast and longlived.

And this list does not include at least 30 lode mines on

Dunkelberg and other non-placered streams in the county.
Some of these mining sites started and finished operations
in the 1860s and 70s; some, particularly the Garnet lode mines on
Bear Creek continued to operate into this century; some few
operate today.

Some of the placering sites were simple one-man

panning operations; others involved rockers and sluices; a few,
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Bear Creek's for example, were worked using high-powered
hydraulic hoses; others employed dredges and ditches.

In

addition, there were major works at Philipsburg on Flint Creek
that processed both silver and manganese, the later well into the
middle of this century.

Whatever was done, whenever done, and

for however long done, the wastes, sediments, and tailings of
these hundreds of operations were deposited in or near the main
stem or major and minor tributaries of the Clark Fork River.
The streams of Deer Lodge County were less heavily worked,
but at that, there were placering operations, some of them
extensive, at the old Cable Mine, at Georgetown Lake, and on
French, Dry Gulch, Mill, Clear, Lost, Dry Cottonwood, and Oro
Fino Creeks.
What became Powell County was, of course, the site of Gold
Creek--the first gold strike in Montana--which was worked
eventually with dredges and considerable heavy equipment. It was
also the site of large dredging operations well into the 1940s.
Other placering operations were located on Pioneer, Pikes Peak,
Willow, Race Track, Caribou, Ontario, Telegraph, Gold Canyon,
Beaver, Snowshoe, Carpenter, Ophir, Three Mile, Washington,
Jefferson, Chicken, Deer, Chimney, Wasson, Nevada, Moose,
Yourname, and Douglas Creeks, as well as American, Spring,
Rocker, Mike Reinig, and Buffalo Gulches, and the Little
Blackfoot River.49
The miners of Silver Bow County were too busy developing the
Richest Hill on Earth to spend much time dredging, sluicing,
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panning, and blasting away rock with hoses.

At that, Silver Bow

Creek was placered almost from its head to the mouth of Brown's
Gulch--where gold seekers made a right-hand turn and worked
Brown's and Hail Columbia Gulches.

Others dredged, sluiced, and

panned Camp, Soap, Fish, and Moose Creeks as well as German
Gulch.

With the exception of a few Silver Bow County sites,

every one of these many hundreds of mining operations used the
land and water of the Upper Clark Fork Basin to store or carry
away their wastes and tailings.50
But for all their expense and labor, the placer mines of
Silver Bow Creek proved to be no Alder Gulch; if the great
treasures of the Summit Valley were to be exploited it would not
be by placering.

Deep shafts would have to be sunk; ores other

than gold bearing would have to be mined.

And all of this would

require heavy equipment for mining, processing, and
transportation.

This was a form of mining different in every

particular from placering; it involved digging deep shafts to
find and bring to the surface ore-bearing rock.

Thousands of men

skilled in the use of black powder and dynamite, hammer and drill
and power drills would be employed to get the rock in the box.
Hundreds more would hoist these thousands.

Add to the army

machinists, cable men, plumbers, carpenters, electricians,
tenders, time keepers, watchmen, shifters, foremen,
metallurgists, chemists, and geologists.

The rock had to be

milled, concentrated, smelted and refined and the tailings from
those operations precipitated and further refined, requiring the
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hiring of thousands more.

In sum, this was mining and mineral

processing that required many large and well-filled purses.
Again, merely to list the mining and smelting operations in
Butte is to give some indication of the vastness and the
complexity of these industrial operations. Since the ore bodies
were so badly fractured, maps of the mining claims on the Butte
Hill resemble a jigsaw puzzle constructed by a sadist--or a fool.
If this puzzle were to be crafted in such a way that title
transfers over time could be shown, it would come to resemble
some perverse historical Rubic's cube, a riddle within a riddle,
undecipherable by even the most patient.51

Mining claims

included but (as lawyers are fond of saying--in this case with
some emphasis) are not limited to, the Rainbow lode mines,
Mountain Chief, Parrot, Original, Colusa, Gambetta, Michael
Davitt, Asteroid/Travonia., La Plata, Burlington, Late Aquisition,
Great Republic, Alice, Moulton, Valdemere, Magna Charta,
Bluebird, Minnie Healy, Parnell, Mountain Consolidated, Rarus,
Anaconda, Never Sweat, St. Lawrence, Fredonia, Selfrising,
Nettie, Bell, Belmont, Anselmo, Kelley, Buffalo, Little Mina,
Mountain View, Badger State, Modoc, Elm Orlu, Black Rock,
Tramway, Caledonia, Silver King, Belle of Butte, Diamond,
Leonard, High Ore, Speculator, Hattie Harvey, and Gem.

Those are

a small percentage of the mining claims east of Missoula Gulch.
They represent silver, copper, and zinc producers, though trace
elements, manganese, cadmium, even gold, were also mined.
The tons upon tons of ores taken from these mines had, of
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course, to be processed.

There was a blast furnace for copper in

Butte as early as 1866; there was another one built in 1868.
silver quartz mill was on line by 1868.

A

There was a lull between

1869 and 1872 while Butte "converted" from gold to silver and
copper, but by 1876 the Dexter Mill, Centennial Mill, and Olin
Concentrator were operating, and they were followed within three
years by the Young and Roudebush/Burlington, the Davis, the
Colorado Smelter and Concentrator, the Silver Bow Mill, the
Thornton Mill, the Grove Gulch, the Clipper, and the Old Alice.
The 1880s witnessed no slowing of the pace.
Company Smelter was completed in 1880.

The Montana Copper

In 1881 the Moulton Mill

went on line and in 1882 the New Lexington Mill, and before the
decade was out they were joined by the Parrot, the Bluebird, the
Clark's Colusa, the Butte Reduction Works, the Butte and Boston,
and, 26 miles away in Anaconda, the Upper and Lower Works of the
Anaconda Partnership.

The 1890s added the Montana Ore Purchasing

Company Smelter in 1893, and in the 1900s the Pittsmont Smelter,
the Butte

Sc

Superior Mill, the Timber Butte Mill, and the

Domestic Manganese & Development Company plant, all operating in
Butte.

These operations processed silver, copper, zinc, and

manganese.
Some of these were small mills of brief and fleeting
operation; others were industrial monsters.

At least sixteen of

them operated for varying numbers of years on land still owned by
the Federal Government.

Some for a time in the 1880s and 90s

open roasted their ores; some had stacks, others did not.
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Some

made money, others went broke, burned to the ground, became
antiquated, were bought out by ACM or all or some of the above.
One thing, however, they all had in common: they generated
enormous tailings and they used the Clark Fork watershed as their
tailings disposal area.52
3.

"Partners in Progress11; The State and the Mining
Companies
a.

Introduction

In its 1995 report to the State Legislature requesting
additional funding for its Natural Resource Damage Litigation
Program, the Montana Department of Justice offers the following
by way of

justification: " . . . the State of Montana's

$635,410,000 damage claim [against ARCO] may be viewed as very
reasonable when compared to the great detriment that Montana has
suffered for so long, and will continue to suffer, as a result of
the injuries caused by the release of hazardous substances. . .
."

Indeed, the Department goes on to argue, $635 million is a

"minimal" sum "when considering the tremendous wealth that was
created by exploiting Montana's natural resources . . . .1,53
This is an astonishing statement on a number of grounds.
Since it is the only justification put forward by the State for
this suit, it is altogether reasonable to ask what the authors
mean by "the great detriment that Montana has suffered."
word "detriment" is a subjective term.

The

When they speak of

"Montana," do they mean all the people of Montana--living, dead
and unborn?
time."

They say the suffering has gone on "for a long

How long?

Are they to be the sole judge of this
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I
suffering, its extent, and its duration?

They note the

"tremendous wealth that was created. . . . "
relevance of that statement?

What is the

If they are seeking vengeance for

that wealth, they must remember that the people of the entire
state shared in it.
But the most disturbing aspect of the statement is the
appalling ignorance of the history of the state which it reveals.
The State claims to be the trustee of the natural resources
within it borders.

It has a fiduciary responsibility to see that

those resources are used to the benefit of the people.

I agree.

But the State acts as if its status as trustee arose with the
passage of CERCLA.

Montana--or more accurately, its government--

has always been the trustee of the State's resources.
Trusteeship is coterminous with statehood.

It is and always has

been an inescapable reality of participation in the American
federation of states.

As such, Montana was acting as trust

officer in, say 1890 or 1§12 as surely as in 1995.

As I will

show in the sections that follow, for the first century of its
life as a state, Montana crua trustee did everything in its power
to encourage, facilitate, and advance the mining interests of the
State.
The Importance of Gold. Silver, and Copper
In 1792 the United States established gold and silver as the
metals on which it would base its currency issues--whether coin
or paper. The nations of Europe had long since settled on gold
and silver as specie, and the U.S. merely followed suit.
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In 1787

in the Northwest Ordinance, the U.S. gave a special protected
status to gold, silver, and copper bearing lands.54

At that,

this routine decision guaranteed that the discovery and
development of gold and silver would have special national
priority.
Gold and silver were more valuable even than the products of
America's farms.

They did not command money--they were money.

They could feed or clothe a people or provide any of
necessary to the well-being of a people.

the items

No markets had to be

found or defended for the simple reason that they did not require
markets, they created them.

Their discovery increased the net

wealth of a nation because they directly increased the amount of
money a nation might circulate; the money supply thus became
larger and more elastic, interest rates went down, and the
domestic tranquility, if not guaranteed, was at least enhanced.
They had an equally salutary effect on foreign exchange rates,
balance of trade, and creditor/debtor status.

As a government

official put it in 1915, "the development

of mineral resources is

of nation-wide value and the promotion of

their best use properly

. . . a national duty."55 Gold and silver were literally the
fuel of an industrializing society, what has been called the vena
porta, the chief vein of the body politic.56 No nation could
have too much of either.
Their value, however, went beyond economics.

Gold and

silver were "moral money"; they served the interests of both God
and Mammon.57 As the historian Irwin Unger writes: ". . .
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[

accepted values--religion, the prevailing intellectual milieu,
and even folk belief and social mythology--played a vital part in
fixing the pattern of events. . . . The money issue was as much
a moral as a political or economic problem.1,58 In the minds of
many in the years immediately after the Civil War, gold and
silver alone constituted real money.59 Nations that pretended to
greatness had to protect their honor as well as their solvency;
hard money was equated with both.

Indeed, according to one who

obviously felt strongly on this point, "Atheism is not worse in
religion than an unstable or irredeemable currency in political
economy. "60
Most of this moral concern went to the issue of expanding
the public money supply by the issuance of greenbacks--paper
money unbacked by gold or silver bullion.

Moralists clearly felt

as strongly on this matter as hard money bankers--or gold and
silver miners.

But just as clearly, the expansion of the

currency was dependent either upon "importing" gold and silver
through the sale of American products or the production of gold
and silver by the development of America's own resources.

The

latter was much to be preferred since it alone increased the
nation's real wealth.
Copper was not used as specie but, particularly after the
Civil War, it was arguably of greater significance to American
industrialization than any other base metal.

It alone could

transport electricity, which was fast becoming the power source
for American development.

Moreover, during wartime, copper
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became more important than the precious metals; it is important
to point out that during World War II the Federal Government took
men out of America's gold mines and put them to work digging
copper.61

More important here than the significance of copper

is that it was found in many of the same areas as gold and
silver, the mining and processing of it employed the same methods
and workers, the laws governing it were the same and, if
anything, the public attitude was friendlier toward copper simply
because copper mining used more labor and lasted longer.62

c.

State Support for Gold. Silver, and Copper
Mining, Milling and Smelting

The Federal Government played an active role, particularly
through the passage of the Mining Laws of 1866 and 1872, in
stimulating the development of America's gold and silver
reserves.

For purposes of this report, however, it is the

Territory and State of Montana's role that commands attention.
Montana was formed as a territory in 1864; it became a state in
1889.

(For reasons of convenience, and because states are

successors to the rights of territories, the rest of this report
will not distinguish between territory and state and will use the
word "State" to apply to both.)63

The motives of State

officials were different from those of Federal officials; Montana
was less interested in its honor than in meeting its immediate
responsibilities to its citizens.

Since it could not issue

greenbacks even had it wanted, Montana's responsibility was to
see that its people prospered; the full development of Montana's
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resources would be both cause and effect of that shared
prosperity.

Montana and its people--including those legal

persons who came in the form of partnerships and corporations-would be partners in the State's progress.
There was nothing new in Montana's determination to jump
start its economy.

States had been performing this function

since the Revolution; as the colonies or, on occasion, Britain
had before then.

It was, after all, the state of New York that

had funded and overseen the construction of the Erie Canal.64
Montana's officials were determined to be as useful.

New York's

prosperity was dependent upon commerce; New York encouraged
commerce.

Montana's prosperity was dependent upon mining;

Montana encouraged mining.
It did so openly and without apology.

Montana was the

nation's "Treasure State," and the treasures it held out had
little to do with amber waves of grain--the state's motto was the
state's promise:
come to

"Oro y Plata."65 Miners were the first to

Montana; they were the reason there was a Montana.

As

Territorial Governor Samuel Hauser reminded Federal officials in
1885, " [m]ines and mining caused the settlement of this country;"
treat it kindly for if anything were allowed to "stop our
mining," it would stop as well ". . .the present surprising
increase of population, progress, and prosperity. . . ."66 The
State was proud of its miners and mining companies, and it
resolved both to make them feel welcome and to help them in every
way it could.

It found a number of ways to do both.
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Governors' messages, for example, were filled with
unstinting praise for what Governor Sidney Edgerton in 1864
called "the all enduring energy and patient research of the hardy
miner."

From them would come the "wealth that is to sustain [the

government's] credit and redeem its promises. . . every miner,"
Edgerton concluded, in an instructive phrase, ". . . is an ally
of Government."67 Edgerton's successors agreed entirely.
Governor Green Clay Smith stated publicly that he looked forward
to the not- so-distant day when "every valley [would be] filled
with tenements, and every hill shafted and tunneled, with mills
on all the streams, separating the gold and silver and copper
from the rough and brittle quartz."68

It may be doubted that

Governor Smith actually meant every valley, hill, and stream or
that he spoke for every Montanan.

But he meant all the valleys,

hills, and streams that contained metals and he spoke for most
Montanans.

His remarks, it hardly needs to be noted, were not

marked by what later generations would call environmental
restraints.
Edgerton and Smith set the pattern.

For the next half

century Montana's governors would pay their respects and make
their contributions to the mining/government alliance.

In 1871

Governor Benjamin Potts acknowledged the obvious when he told the
Assembly that he knew that "if any further legislation be
necessary to advance the interests of the mining population. . .
[the Assembly would] . . . supply it. . . ."*9 Nothing, it may
be presumed, was too good for an industry which, according to the
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18 84 remarks of Governor J.S. Crosby, was responsible for "the
steady flow of wealth that . . . not only prevented the approach
of hard times within our borders, but materially aided to shorten
and lessen the depression all over the country."

In the

straitened circumstances of 1884, that was welcome news and
further evidence that gold and silver merited special and
preferential attention,70 which in 1891 the State Legislature
provided.

At the urging of Governor Joseph K. Toole, the

legislature created a Montana Mineral Land Commission "to protect
Montana and her mineral interests."

Those interests were

threatened principally by the Northern Pacific Railroad's title
to Montana mineral lands. Montana wanted the Federal Government
to aid it in acquiring title to those lands; the NP, the State
argued, was not using and hence locking up the State's mineral
resource.71
As the years passed, the almost fawning tone that the
governors had assumed gave way to more matter-of-fact praise.
Mining company executives may have been relieved; the governors
were claiming more for their enterprise than they could possibly
provide.

This is not to say that they were not pleased to learn

that they were still appreciated.

Governor John Rickards carried

on the tradition, asserting in 1895 that the legislators had a
"duty

. to encourage the mining industry in every practicable

way, as the basis of our industrial advancement.1,72
Governor Samuel Stewart was even more specific and direct:
"Our resources must be developed," he said in 1915, "our riches
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must be taken from the mine, from the soil, from the water . . .
before they can be comprehended as useful, substantial things. .
. . Nature should be turned aside in her course. . . ."73 This
is a remarkable statement.

It came more than 50 years after the

beginning of mining in Montana, more than 25 years after
statehood, ample time for Montanans to have reflected on their
industrial past and what it had wrought.

It also came at a time

when the Anaconda Company's policy and attitude toward labor and
the environment were under close and hostile scrutiny.

That

being so, and though it has its rivals, Stewart's must stand as
one of the three or four most environmentally insensitive
speeches ever given by a responsible State official in the
history of the state.74

d.

State Taxation of Mines

Clearly, Montana's governors were in an appreciative and
collaborative mood.

But their support for the mining interests

went beyond praise--however fulsome.
tone.

As before, Edgerton set the

In his 1864 address he also said that "if mining is to be

taxed (which I think it should not be), the least oppressive"
method of taxation should be implemented.

That meant that mines

should be taxed only on net proceeds, on what Edgerton referred
to as the "known and actual. . . the wealth that is. . . rather
than on the "unknown and possible. . . the wealth that may
be."75 A simple formula arose from Edgerton's suggestion:
mining companies could subtract from their gross proceeds the
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entire costs of production, paying taxes only on net proceeds.
Edgerton's suggestion was taken fully to heart.

In 1867 the

Territorial Legislature in its revenue act declared simply that
"All property of every kind and nature. . . shall be subject to
taxation except . . . [m]ines and mining claims."76 The
Constitution of 1889 enshrined the principle and from 1864 until
1924 mines were taxed only on their net proceeds.77
The fairness and wisdom of this policy would be much and
acrimoniously debated in the years to come.78 There was never
any debate, however, regarding the legislative intent behind the
net proceeds tax and the rest of the Montana tax code as it
affected mining.

Governor Joseph K. Toole spoke for the

generations before and after him when he told the State
Legislature in 1901 that:
It was the purpose of the framers of the State Constitution
to stimulate the explorations and developments of our
mineral resource and to this end they exempted mining claims
from taxation beyond the price paid to the United States for
the same, and in lieu thereof subjected their net proceeds
to taxation. It is believed that this was a wise and
salutary provision, contributing largely to the creation of
great properties within the State, the net proceeds of which
for the past year reached about fifteen million dollars.
Those tax returns, Toole went on, "point the source of Montana's
'full dinner pail' and they as well demonstrate that as long as
the advance of civilization demands the extensive use of these
metals. . . depressions [may come] to other States, but [not to]
Montana. . . ."79
Twenty years and much partisan shouting later, L.O. Evans
said essentially the same thing.
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General Counsel for ACM, Evans

I

was

hardly a disinterested party,but few could have quarreled

with his assessment.

"The mining tax law in Montana," he said,

"is a constitutional provision intended to stimulate mining which
has

been the source of so much ofthe Stated wealth."80
Mining interests in general, and ACM in particular, hotly

refuted those tax reformers who insisted that mining was not
bearing its fair share of the State's burden.

Con Kelley, for

example, at that time vice-president and general manager of ACM,
insisted in 1917 that "the mining industry in this state has
heretofore borne its proportionate share of the taxes of this
state, it has contributed in no small degree to the upbuilding of
this state........ "81 Kelley then provided the obligatory set
of figures.

More interesting than his numbers or, for that

matter, the force and accuracy of his argument, is that Kelley
did not dispute because he did not doubt, that the State's tax
codes were a part of the quite unofficial "contract" which formed
Montana's partnership for progress.

Suggested by this is that

Kelley believed that the net proceeds tax was both fair and an
encouragement to the mining interests, or, in slightly different
language, that it was perfectly fair to encourage mining.

Both

sides to the "contract" took lessons from that.

e.

The Encoding of Miners' Law

A tax policy favorable to the mining interests was not the
only way Montanans expressed their appreciation of what the
"hardy miner" was doing for the state.
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From the first, "miners'

law," that eclectic mix of folkways, customs, habits (good and
bad), moral codes, and dreams, was encoded as Montana law.

This

was partly owing to the Federal Mining Laws of 1866 and 1872
which left the fine points of filing and proving up claims to
territorial and state law.82 It arose as well from an
acknowledgment that "miners' law" was uniquely "practical,"
largely because it was not part of some juridical inheritance
from British common law, was not even an application of American
principles of law.

Rather, it arose in response to the real and

singular needs of Western people working in Western places.

And

so Montana's first territorial assembly copied almost verbatim
the codes developed in California and Colorado mining camps
regarding disputed mining claims, trespass onto mining
properties, and the malicious destruction of flumes and ditches
used in the mining industry.
This and other assemblies meeting in the 1860s also encoded
miners' law regarding the rules for the discovery and location of
gold and silver quartz leads, lodes, and ledges, the placement of
claims notices, and penalties for the "jumping" of legitimate
claims.

During these same early years, the legislative assembly

extended to the mining companies the right of eminent domain.
This, too, was a part of the inheritance of miners' law.

Its

use, however, was of greatest significance in waste disposal, a
topic that deserves separate and extended treatment.83
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State Promotional Efforts
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The State also invested heavily in efforts to provide the
mining companies with an adequate supply of money and labor.

The

partnership was less obvious in these areas for the simple reason
that the Montana government was determined to fill the State's
empty places (of which it had an abundance) with people of every
sort--not just hardrock miners.

A kind of long distance

courtship began; Montana offering itself up as the perfect home
for the restless and/or dispossessed of the eastern United States
and Europe.

As for capital, Montana, like every Western state,

was almost totally dependent on outside money for all of its
enterprises.

These credit sources had also to be wooed and won.

At that, however, there was a distinct emphasis on mining as the
industry that provided the steadiest employment or the best and
safest returns on investments.
As before, it was Governor Sidney Edgerton who established
the style and motive for the State's promotional campaigns.

In

his 1864 address to the Legislative Assembly he declared that the
miners' "discoveries" put the world on notice that Montana would
be "not only one of the richest but one of the most permanent
mining countries on the continent."84 The reference to
permanence is important. The evanescent nature of Western mining
was part of the historical record even as early as 1864.
Montana, Edgerton was arguing, would beat the odds; its mining
"camps" would become mining towns.

This was certain to attract

both "capital and labor and [Montana's] valleys will soon resound
with the clash of machinery, taking from our mountains the untold
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wealth which for ages has awaited the hand of industry."85
Three years later Clay Smith told the Assembly that Montana
was "rich. . . to almost an excess," but that the sources of this
wealth required outside capital for full development.

It was

imperative that Montana "induce it to come forward and develop
our mines, build cities and villages, manufacturing
establishments, railroads. . ."86
Smith was sure that Easterners would invest their
"unemployed capital" in Montana's future but, as a nudge to the
timid, he also commissioned Professor G.C. Swallow to draft "A
Report Upon the Natural Resources of Montana."
a rousing promoter.

The Professor was

He wrote of everything from rutabagas and

turnips to fir trees, water falls and hot springs.

But he

reserved his most unrestrained prose for the "veins of gold,
silver, copper and lead [which] have been found in great numbers
in nearly all the explored mountainous portions of the Territory.
. . . Many thousand lodes / . . have been already discovered and
recorded.

Some will rank among the largest and richest in the

annals of mining."87 As it happened, Swallow was right.

At

issue, however, is not the accuracy of his predictions but the
promotional purposes to which they were put.88
In 1883 Governor John Crosby urged that the promotional
campaign be strengthened by the appointment of a commission of
scientists and "practical miners" to prepare "reports that
[would] place the mining industries and capacities of Montana. .
. before the people of the United States and foreign lands. . . .
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the world should know more about the extent of our resources."19
By the people of the world, Crosby meant agriculturalists,
miners, and capitalists.

Montana needed them all if it was to

fill its lands, its mines, and its banks.
So, of course, did other western states.

The competition

for emigrating people and capital was keen, and Montana was late
to the game.

Placing the mining industries and capacities before

the people of the world would require careful planning and close
accounting.

It was also important, as the lesson of other states

had taught, that this systematic advertising not be seen as such.
Potential immigrants had grown distrustful of overt promotion;
publications from state bureaus of immigration were too obvious.
Montana entrusted its promotional campaign to the State
Inspector of Mines.

The first holder of that office was

Professor G.C. Swallow.

He had lost none of his fervor.

In his

first report in 1889 he concentrated on Butte:
" . . . while the peaceful citizens are slumbering . . . the
ore is being dug out of the mines beneath their homes by the
sturdy miners. . . . About 5,000 men are employed in the
mines of Silver Bow County at an average compensation of
$3.50 per day. . . . hundreds of men who came to Butte poor
are today in exceedingly good circumstances. . . . Families
and single persons are emigrating to Butte from all parts of
the civilized world. . . . No less than 1300 patents have
been granted in Silver Bow County for mining claims, which
exceeds any other county in America."
Cynics might wonder what any of that had to do with the
inspection of mines.

However, readers of the report who might

have been considering a westward move, would likely have found it
more alluring simply because it seemed to have no discemable
association with promotion.90
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The State obviously agreed that promotion under the guise of
mine inspection was efficient.

Swallow's next report contained

information on employment, wages, types of ores found, the
equipment needed to process them, even the factors common to
failed mining enterprises in the state.91
By 1900 John Boyle had become Inspector of Mines.
carried on the tradition in his report of that year.

He
"The growth

of the mineral industry," he wrote, "has been little short of
fabulous. . . enough to make the name of Montana famous in all
lands. . . . "

It gives "employment to a large army of men. . .

there is yet a vast territory in the state to be explored and
prospected for the marketable minerals."

As to the costs of ■

this fabulous growth, Boyle was remarkably unconcerned.

Silver

Bow Creek, he pointed out, "is a . . . small sized stream, loaded
beyond its carrying capacity with refuse of tailings from the
reduction works."

He did not offer this up as a reproach; in the

context of his other remarks, he can only have meant by his
comment that production made tailings, but it also made jobs.

He

also used his remarks as a preface to an enthusiastic discussion
of how Butte was meeting its municipal water needs by piping in
water from the Big Hole River.92
In his 1906 report, Inspector of Mines William Walsh offered
praise to the miners and advice for the legislature: "The last
session . . 4. enacted some laws that are of great benefit to the
mining interests of the state. . ." but, Walsh went on, there was
more to be done to "encourage and aid the development of the
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mineral resources of the state. . . . "

He suggested specifically

a larger appropriation for his bureau that it might set up
displays in the state capital to give visitors some notion of the
productive capabilities of the State's mines.93
The significance of this promotional effort cannot be
overstated.

Montana's government and, it may safely be inferred,

Montana's people understood that the future of the state required
the settlement of its agricultural lands and the development of
its natural resources.

As Governor Joseph K. Toole put it in

1907, "Fifteen thousand five hundred men are reported to be
working in the mines every day, and the men who delve and the men
whose capital is pushing development are worthy of all
encouragement to the end that there may be the fullest
development of the vast mineral resources of the State."94
The State was untroubled by what a later generation of
Montanans would call environmental restraints.

It did not try to

sell itself as the Big Sky Country, and it would have defined
Last, Best Place--had that happy label occurred to it--in ways
that would have outraged those who use it for very different
purposes now.

Montana was the last, best place in 1895, too: the

last, best place to make money by plowing the earth, felling
trees, running cattle over grasslands, damming rivers, and, most
particularly, digging deep shafts and hauling great tons of ore
to smoke-belching, tailings-producing smelters for conversion to
pure copper or silver or zinc.

These values belonged to all late

19th-Century Montanans, not just to some tiny coterie of men
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running the Anaconda Company.

It is futile and unjust to wish

these values away in some late 20th-Century fit of environmental
consciousness or to apply them selectively and opportunistically.
In 1893 Governor John Rickards, the most unabashed of
Montana promoters, informed the legislature of an opportunity for
Montana Mto make her marvelous resources known to the whole '
world. . . to place before the world convincing proofs of our
claim that Montana is the most profitable field for capital and
labor to be found in the entire Northwest."

His topic was the

World's Columbian Exhibition to be held in Chicago.

Since the

"marvelous possibilities of Montana will be fully realized only
through the inspiration of numbers, we. . . [must] secure . . .
wise legislation encouraging immigration.1,95
The legislature responded by appropriating $50,000 for
promotion, and in 1893 the State sent a distinguished team of
Montanans to Chicago.

Each of the states paraded their resources

and prospects. The Montana Exhibit provided a pamphlet giving
more detail on the State's productive capabilities.

The emphasis

was on the output of Montana's mines, mills, and smelters.

The

Montana mineral exhibit displayed "about fifty tons of specimens.
. . that [told] the story of Montana's mineral wealth--her wealth
of gold, silver,

[and] copper. . . ."96

Rickards was not done.

In his address to the legislature in

1895 he returned to his favorite theme, " . . . the systematic
effort in the line of promoting immigration as the only way in
which our resources could be properly developed and the
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commonwealth enriched."

But Montanans would not be the sole

beneficiaries of this development.

Anything which aided "the

industrial life of Montana," Rickards went on, "would in a
greater degree bring prosperity and happiness to the homes of her
sister States and renew the prosperity of the Republic."97
Montana--and the nation--most needed miners, but investment
capital and agricultural settlers were only scarcely less
important.

Rickards managed to deal with each of those needs

with one inspired promotional stroke:

"Remote from the seaboard,

Montana's prosperity . . . depends upon the strength and
permanency of its home market.

That which tends to develop.

. .

the mining interests of the State will assure, in turn, the
ultimate adaptation of our vast tracts of fertile lands. . .,,9B
The problem was that Rickards offered his remarks in the
relative privacy of his message to the legislature.

Obviously,

if Montana was to compete with other Western states for settlers,
it would have to make sure that the State compile "statistical
matter concerning all branches of industrial life . . . and [see
to] the diffusion of such information elsewhere."

He turned to

the Bureau of Agriculture, Labor and Industry as the logical
partner of the Inspector of Mines in this vital task of telling
the Montana story.99
It did not disappoint.

Its sixth report in 1898 was called

"The Treasure State and Its Industries and Resources."

It is a

remarkable document, containing reference to almost every
imaginable dream of late 19th-Century Montana.
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Let the State

speak for itself:
It is said that Montana is new. . . and it is true; but in
those few years cities have been built, counties settled,
great mines developed, the largest mineral reduction plants
in the world established. . . . the progress of civilization
has come with leaps and bounds, and now, (and note these
images) instead of the picturesque gulch that inspired the
poet's fancy, there is nestled a busy city, and as the
shadows of night are cast by the towering mountains, the
scintillating shafts of arc and incandescent light illumine
the attractive scene. . . displaying the handsome interior
of business houses whose multitudinous shelves are laden
with everything that need and cultured fancy can desire.
The satisfaction of "cultured fancy" is no longer a part of the
Montana promise.

Neither are "the rush of teeming streets, the

whir of the electric car, [or] the hoarse whistle of the factory,
smelter and mine."100
In 1904, the St. Louis World's Fair gave Montana another
chance to put itself on display.

Again, it chose to wear the

robes of the Treasure State, promoting Butte's mines, ‘their
production, their employment, and the wages they paid.

They

proclaimed that since 1860 Montana's mines had produced precious
and base metals worth "the stupendous figure of $1,000,000,000,"
most of that from the Butte district.
finished.

And Montana wasn't

"Whole mountain ranges are yet unexplored.

Bonanzas

of wonderful richness are yet untouched."101
This last point, that Montana's mining future would be more
productive even than its mining past, was also a part of the
Montana Bureau of Agriculture, Labor, and Industry's 1909
promotional materials which told prospective immigrants that "the
permanent greatness of the mining industry and its expansion may
be confidently expected."102 This was clearly an appeal to mine
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laborers rather than investors, a part of an on-going State
effort to see that the mine labor supply be replenished.
In 1914, the State moved even more aggressively in this
area, separating labor out from the Bureau of Agriculture, Labor,
and Industry and forming a separate Bureau of Labor.

The first

report of the new Bureau was called "The Resources and
Opportunities of Montana," and it contained information of use to
"various establishments in the State which are employing labor. .
."

ACM, with perhaps 20,000 employees, was clearly one such

establishment.

This promotional pamphlet certainly eased the

company's fears of a labor shortage.

Its lead paragraph said

that "In no part of America is the wage earner better paid or
more prosperous than in Montana. . . . Labor . . . has been in
great demand. . . [and] the prospect of a continuance of this
desirable condition is excellent. . . . Montana miners are the
best paid in the world."103
This State role as an employment bureau for ACM continued
well beyond 1914.

Governor Sam Stewart welcomed new immigrant

miners in his address of 1915, extending to them "the privilege
of making tangible and real the riches and treasures of our vast
mineral resources. . . ."104 That same year the State
Department of Agriculture (an unlikely source) told prospective
immigrants that the "management of . . . the copper companies. .
. learned that the best results could be obtained by paying the
best wages, by employing the most capable men, by adopting the
best and safest methods and using the best equipment."
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This

comes perilously close to shilling--to labor contracting.

But it

came as ACM was gearing up to meet European war demands, and it
was welcome--and in no way unexpected--State aid.105
Much of the promotion between 1895 and 1915 was directed
toward working class families, people of modest means for whom a
move to Montana meant steady work and stable wages.106 Wage
levels in America tended to follow predictable patterns; skilled
labor was always in demand and hence always commanded a decent
wage, often a wage higher by far than the users of that skilled
labor wanted to pay.

From the 1870s until the late 1890s,

Butte's mines were dependent on skilled hardrock men,
experienced, practical miners adept at hammer and drill work in
two man teams.

There was little the State could do to draw these

men into Butte; their numbers were finite and they already knew
of Butte.

The mining companies were on their own in attracting

these men, and wages were the companies' obvious lure.

During

these years of a limited supply, the Butte Miners' Union had
enormous power.

The companies knew and respected it.

In the late 90s, however, and at a vastly accelerated rate
between 1900 and 1915, Butte's deep mines converted to the use of
pneumatic power drills.

Though it exaggerates the case slightly,

these drills increased the number of "miners" in the world to the
number strong enough to lift one of these drills and desperate
enough to go underground with it.

In other words, a labor

shortage had become a potential labor surplus, with attendant and
happy consequences for the users of that labor.107
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The point is not that wages went down.

It is that they did

not go up and that the mining companies, with almost literally
the whole world from which to choose their workers, were no
longer dependent upon a limited number of skilled miners to
extract their ore.
labor surplus.

The emphasis, however, must be on potential

This new labor pool was everywhere, and it

consisted of men who had never heard of Butte, or, indeed, of the
fact that man actually went 4,000 feet underground, set off
explosives, and picked up rocks.

Here was a "partnership" role

for the State, and it is not coincidental that the various State
promotional efforts peaked at precisely the time the giant mining
companies were in greatest need of men.
There was more of the same in 1922, 1923, and 1926-27. 108
In fact, it would be a grave error to assume that this
promotional effort and all that it implies of State partnership
with industrial corporations ended after World War I. The pace
of the State's promotion of its industrial potential slowed, to
be sure, but principally because Montana, like the rest of the
nation, was slowing its industrial pace generally.

When and

whether Montana crossed some "post-modern" divide can be
debated.109

That the State's economy changed after and partly

as a consequence of World War II is indisputable.

The State's

promotion did not slow because of any sense that these kinds of
partnerships were unseemly.

And it only slowed; it did not stop.

In 1945, Governor Sam Ford asked the legislature for an
appropriation of $100,000 "for advertising Montana, especially
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for tourist travel and our natural resources”--nicely straddling
the divide.110 Governor Hugo Aronson upped the pace slightly in
1953, noting that since 1862 Montana had dug $3,500,000,000 worth
of gold, silver, copper, zinc, and lead out of the ground and
that the future for the mining of low grade ores looked
promising.111 That was far short of the standard set by
Rickards, but it indicated that the governors had not totally
lost interest.

The glory days of mining, however, were becoming

by then historical relics, requiring an historic occasion to
resurrect.
Such was provided in 1964, the centennial of Montana's
territorial designation, and an opportunity for Montana
politicians to show that, they had not forgotten what mining had
meant to Montana-past and what industrial expansion could mean to
Montana-future.

Republican Governor Tim Babcock kicked off the

proceedings by telling the celebrants that "Montana's natural
resources and its excellent labor market coupled with community
attitudes favorable to private enterprise make the Treasure State
an outstanding site for new or expanding industry."112 Senator
Lee Metcalf, a Democrat, agreed, praising the old miners and
noting that "[t]he History of Montana has largely been a story of
development. . . . But our natural wealth can support far more
development."113

Senator Mansfield certainly agreed.

And so

did the Montana State Planning Board which urged industry to
Explore the many, many opportunities available in the
State of Montana--it is truly the 'Treasure State'. . .
Montanans welcome industrial development and feel it is
their responsibility as citizens to tell the world of
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industry about the state's many physical resources. . .
Many of these resources, particularly minerals, are
virtually untapped and awaiting the right time for
development.
Old habits die hard.114

g.

The Montana College of Mineral Science and
Technology

The mining industry clearly benefitted from the State's role
in attracting both capital and new settlement to Montana--as the
State intended.

Money and unskilled labor were drawn to Montana

and to Butte as a result of the State's marketing of itself.

But

the mining companies needed more than just money and diggers.
Particularly as the ores became more refractory, as mine work
forces became less experienced and skilled, as processing
techniques became more sophisticated, as management became more
"scientific," the companies--most particularly ACM--needed a pool
of trained mining men.

Now it was time for the State to fill in

the great middle, to provide cadres of the "lace boot brigade,"
engineers, chemists, metallurgists, and geologists.
The means were already there.

In 1889, as Montana entered

the Union, the Federal Government ceded to it 100,000 acres "for
the establishment and maintenance of a school of mines," another
clear signal of the importance Federal authorities attached to
the development of America's mineral resources.115 The State
did not act on this gift until 1893, and then only to the extent
of appointing a board of trustees.

Finally, in 1895 the

Legislature appointed a five-member commission, one of whom was
53

I
John Gillie, superintendent of mines for ACM; authorized the sale
of the stipulated State lands; and arranged for the letting of
bids.116 The Montana School of Mineral Sciences and Technology
opened in 1900 and graduated its first class in 1903.117
Montana Tech was not established for or on the urging of the
mining companies.

It did, however, serve their needs as surely

as it did those of young Montanans who sought education for
careers in the industry.
in any of this.

There was nothing collusive or sinister

The point is solely that the State of Montana

was a partner with industry in the full development of the
State's mining resource.

Tech was a part of that cooperative and

mutually beneficial arrangement.
By 1908 the Minina and Scientific Press reported that
Montana Tech had acquired a sampling plant and a small plant for
conducting smelting tests.- The tests were free.118 In its
1918-1919 catalog, Tech was candid about its purpose and its
operating philosophy.

It '"strictly confined itself to the

preparation of young men for the mining profession. . . . ninety
percent of its graduates were engaged in engineering work, very
largely in Mining Engineering."

Many had positions of "great

responsibility."
There is a hint that some in the state may have charged that
Tech was essentially a prep school for ACM.

Certainly the

insistence by the school's administrative officers that "the
distinction between a purely vocational school and an engineering
college has always been kept clearly in mind" seems odd and
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unnecessary in the absence of such charges. Having assured
prospective students that it was not the branch campus of the
University of Anaconda, it felt free to state the obvious: Its
home city was
one of the greatest mining centers of the world . . . and
especially well fitted to meet the needs of a mining school.
. . . In a very important sense all of [Butte's mines and
processing] plants are a part of the substantial equipment
of the school. . . . and under ordinary conditions of mining
most of the students find work in the mines for two shifts a
week.119
Of even more direct assistance to the mining companies--and
by 1915 that principally meant ACM--was the 1919 legislative
decision to establish the State Bureau of Mines and Metallurgy as
a Department of the School of Mines.

The Bureau was clearly of

great service to ACM. Its "object and duties" included
collecting, compiling, and publishing "statistics relative to
Montana geology, mining, milling, and metallurgy;" collecting
mineral specimens and samples, as well as "photographs, models,
and drawings of appliances . . ."; maintaining a library relating
"to or useful for the progress of geology, mining, milling, and
smelting"; studying the "geological formations of the State with
special reference to their economic mineral resources. . . ;"
making qualitative examinations of rocks and mineral samples; and
co-operating with "the State Mine Inspector, and with other
departments of the State Government as may be mutually
beneficial. . . and with the U.S. Geological Survey and . . .
Bureau of Mines. . . .»120
The Montana Bureau did its work well.
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It has produced some

valuable and useful publications, some of them historical,121
some concerning the mining law,122 and at least one Directory
of Minina Enterprises in Montana.123 In addition, from at least
1954 to 1986, the Bureau cooperated fully with the U.S. Bureau of
Mines by preparing chapters for the Minerals Yearbooks.124

4.

The Economic Significance of B u t t e d Mines and
Smelters

Any industry, to be deserving of this kind of attention and
support, had better be important.

Mining was.

Statistics can be

dry and bloodless things, but in this instance merely reciting
them tells a remarkable story.

In 1866, only two years after

organization as a Territory, and only ten after Caleb Irvine
wandered through the Summit Valley, Montana produced $18 million
worth of gold and silver.

Between 1862 and 1867, total

production of the two precious metals reached $74 million.

Not a

bad start for a fledgling.125 By 1881, total production of gold
and silver since 1862 had reached $211 million.126 The
importance of that production to a Federal Government eager to
preserve its fiscal integrity cannot be overstated.
By 1883 the Copper Era had begun, though not at the expense
of silver, the production of which would remain high
/

throughout.127 Montana's gold production, however, particularly
in the Summit Valley, began a slow decline.
story and the numbers were remarkable.

This is copper's

In 1883, Montana's copper

mines and smelters yielded over 11,000 long tons of the red
metal, 21% of all the copper produced in the United States during
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that year.128 By 1887 those numbers were 35,000 long tons and
43%, figures which vaulted Montana over Michigan as the nation's
first source of copper.129 Seven years later, Montana's mines
and smelters turned out over 81,000 long tons of copper, more
than half of the nation's production, more than one fourth of the
world's.130 By 1900, the State of Montana was the largest
producer of copper in the United States and the second largest
producer of copper in the world (behind only the entire U.S.
production), with production more than twice that of third place
Spain/Portugal, five times greater than that of Chile, six times
greater than that of Germany.131
The 20th-Century witnessed no diminution of the pace.
Between 1901 and 1910, according to statistics compiled by the
Bureau of the Mint, the mines of Silver Bow County alone mined,
smelted, and refined a total of 2.74 billion pounds of copper;
the total value of all mineral production in the county during
that same decade was almost $500 million.132 From 1882 to 1927,
the mines of Silver Bow County had yielded over $2 billion.133
As late as 1952, Silver Bow County mines produced $65 million
worth of gold, silver, copper, lead, and zinc.134
Employment, payroll, and assessment/taxation figures were
correspondingly high.

The mine and smelter work force from Butte

and Anaconda alone ranged from 6,000 men in the 1880s to 20,000
during World War I; there was a precipitous decline in work force
and payroll immediately after 1919 but by the late 1920s the work
force had recovered sufficiently that the governor commented on
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it and its affect on the general prosperity of the State.

The

decline of the 1930s was followed by another recovery in the war
and post-war years of the 1940s and 50s when mine and smelter
workers in Silver Bow County probably (figures are available only
for the State) numbered somewhere between 8,000 and 10,000; as
late as 1971 the mine/smelter work force of Butte and Anaconda
almost surely exceeded 5, 000.135 The wages paid these thousands
of men and women are more difficult to determine.

Con Kelley

told the State legislature that between 1912 and 1916 ACM had
paid out over $106 million in wages.

The Copper Handbook

reported in 1913 that total ACM employment was almost 14,000 and
that payrolls that year came to almost $17 million.
figures, the account went on, "are astonishing.

These

We doubt if any

corporation in the United States employing an equal number of men
pays as high an average wage."

A writer for the Engineering and

Mining Journal agreed, noting that ACM "miners receive [the]
highest wages paid in any mining camp of [the] country."136

The taxes paid by ACM were also enormous.

Figures recently

compiled show that from 1900 through 1993 ACM/ARCO paid to the
State of Montana, in total county and state taxes and license
fees, the sum of $325,411,367.

This amount in 1993 dollars

equals $1,120, 682, 781.137
Since the important issue in this discussion is not the
exact amount of wages or taxes paid but rather their "order of
magnitude" a measure of imprecision can be tolerated.
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And their

order of magnitude was extraordinary in a state the size of
Montana.

One source, writing in the Engineering and Mining

Journal. reported that in 1913 ACM had spent $4 0 million in the
State, a sum "equal to $100 per year for every man, woman, and
child in [the] state."138 As important as that, however, is
that the people of the state knew it, knew that in a very real
sense ACM paid the bills.

Obviously, this gave the Company

considerable leverage.139 Montana treated the Company with a
certain deference and respect, partly because it realized what
full production could do for it, and partly because it knew what
a curtailment of production could do to it.

The partnership

between State and Company was strengthened by both realizations.

5.

Partnerships and NRDs

No rational State government would invest in any industry as
heavily as Montana did in its mining industry unless it knew that
the prosperity and happiness of its people somehow depended on
that industry.

This is not a question of importance.

Food

stores are important; Montana did not form an operational
partnership with the State's grocery stores.
centrality.

This is a matter of

Mining was Montana's raison d'etre.

half-century of its existence it had no other.

For the first
Any State

inflicted wound on mining became a wound self-inflicted; any
State-sponsored action that advanced the interests of mining
advanced as well the interests of the State.

The State knew

everything its mining companies were doing; not because it wished
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to catch them at some rascality and punish them; but because it
wanted to praise them and to learn their needs directly and know
better how to meet them.
ARCO has argued in this case that it "and its predecessors
in interest, have reasonably relied to its/their detriment upon
the State's acts and representations regarding its
operations."140 This language expresses perfectly two ideas
that historians use almost instinctively: The first is that
groups of people (these groups could represent social classes,
races, genders, the governed and the governing, etc.) expect
certain things of the other groups of people with whom they are
involved.

These expectations are learned, often through

inheritance.

People act on their expectations.

The second holds that it is bad history to apply the values
of 1995 to the actions of people in 1895.
responsibility to judge the past on

Historians have a

the basisof its values and •

representations, not on those of the present.
relativism run amok.

This is not moral

It is an acknowledgment that values are not

static and that to use moral absolutes is to be fundamentally
ahistorical.

There was a time whenMontana as a state

people of Montana liked what mining

and the

was doing for them and

manifested their pleasure at every opportunity.

They did not

think that mining worked to their detriment; they did not think
it made them suffer.

They thought it made them prosperous and

happy, and they thought all these things for about the first 120
years of Montana's existence.

Beginning about 25 years ago,
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coincident with the awakening of the nation's environmental
conscience, Montana's government--or at least elements of it-changed the State's collective mind and decided that the
historical record compiled over those 120 years is to be traduced
and spumed.

Changes of mind, however, when indulged in by

states, mean changes of the basic rules of the game.

What was

once legal becomes criminal; what was once good becomes bad; what
was once encouraged becomes merely tolerable and ultimately
forbidden.

There is a present-mindedness aboutall of this that

is deeply troubling to historians, deeply offensive tohistory.
Poker players have a language of their own that makes the
same point.

In a game that rewards every otherform of

deception, most honest

poker games begin with asimple

declaration: "no checks and raises."

No player will represent

his/her hand as one thing during one betting round and as
something quite different during a later round.
called "sandbagging."

This practice is

It is frowned upon by grown-up poker

players.

6.

The State, the Mining Companies, and Waste
Disposal

As noted in section e above, among the miners' laws
incorporated into the Montana codes were those having to do with
the right of eminent domain and the extension of that privilege
to miners and mining companies.

That extension was of great

importance to the mining interests for a number of reasons. It
guaranteed access to their operations via roads, bridges, and
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ferries; it allowed them to condemn land for "reservoirs
necessary for collecting and storing water."

But most of all it

provided "outlets, natural or otherwise, for the flow, deposit or
conduct of tailings or refuse matter from mines."

The discussion

of eminent domain, therefore, properly belongs under the general
heading of the disposal of wastes, particularly water-borne
wastes, and the role of the State government in decisions
affecting the use of Montana's rivers and streams for that
purpose.141
There are a couple of points that need to be kept in mind
from the outset. The first of these concerns water and its
ownership.

This is a tangled subject, and no effort to untangle

it need be made here.

This much, however, must be said: the

Federal Government owned all of the surface water in Montana
during the Territorial period and retained ownership of nonnavigable waters after Montana was admitted to the Union.
Montana, upon achieving statehood, assumed ownership of the
navigable waterways within its borders. There are related points
that arise from this one: Montana's ownership of navigable
waters, together with its role as trustee of its natural
resources--land, air, water, wildlife, included--gave

it full

power to define and regulate water use and to allow any use it
thought in the public interest and to prohibit any use it thought
contrary to the public interest.
The fact that a state might quite purposefully and in the
pursuit of other objects, choose not to impose restrictions or
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limit on the use of its waterways as waste conduits is a choice
that arises from its power, not a denial that it had that power.
The State's decision in this matter is not only historically
relevant, it is historically determinative.

Montana chose to

make its resources available to the mining companies.
As surely as the decision to impose a net rather than a
gross proceeds tax or to aid in the recruitment of a work force,
this policy was consistent with the partnership between Montana
and the mining companies doing business within its borders.
Having given material assistance in the enterprise of digging and
processing ores, common sense dictated that the State assist in
the disposal of the wastes that attended that digging and
processing.

There was an obvious and direct correlation between

mine yields and mine wastes, between mill and smelter production
and mill and smelter tailings.

The State fully understood this

correlation and the trade-offs it forced the State to make.
Montana chose to encourage and celebrate the mining and
processing of ores.

It may not have celebrated the wastes that

resulted, but it most assuredly permitted and encouraged them.
Giving the mining interests the "right to take private
property for public use" (the standard definition of eminent
domain) was one way.

Government has this right as well as the

related one to " . . . select her own agent to accomplish this
public end."142

"Public use" gives direct expression to the

State's role as trustee; "public end" to the State's belief,
expressed in myriad ways, that the encouragement of mining was in
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the public interest and consistent with the State's traditional
role as trustee of those interests.143
In Territorial Montana, operations in the public interest
included "working mines."144
definition in 1907.

The State expanded that

The new statute differed from the

Territorial code only by the addition of "mills, or smelters for
the conduct of tailings or refuse matter [arising] from . . . the
reduction of ores" to the earlier singular reference to "working
mines."14S
There was no ambiguity as to motive.

As a Montana court

ruled in Kipp v. Davis-Dalv Copper Co., the grant of eminent
domain "was designed to favor the mining industry of the
State."146 That same object undoubtedly guided the Legislature
and the Governor in 1961 when Montana gave "eminent domain power
to acquire surface property for mining," a measure "primarily
designed to permit expansion of open pit mining in Butte."147
Eminent domain was not, however, the State's only, or even
its favored, method of assisting the mining companies with the
disposal of wastes and tailings.

In 1872, the Territorial

Legislature passed an act " . . . concerning rights of way,
easements, and other necessary means for the development of
mines.11

The Act gave to the owners of those mines which could

not be "conveniently worked without . . .

a ditch . . .

to convey

the water therefrom, or without a flume to carry water and
tailings therefrom . . . .

a right of way for such . . . ditch

[or] flume . . . over, under, through, and across . . . other
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lands or mining claims . . . . "148

Interestingly, in 1905 the

U.S. Congress enacted legislation providing for rights-of-way
across National Forest lands for those same purposes.149
Eminent domain required condemnation proceedings and fair
compensation.

Easements and rights-of-way were considerably less

burdensome--not to mention less expensive.

The grant of these

rights to mining companies conferred upon them a special and
protected status, one commensurate with the "public ends" which
they advanced.

The State had other ways, of course, to evince

its appreciation of the mining industry but, particularly here,
its willingness to facilitate the dumping of mine wastes and mill
and smelter tailings in the Stated waterways may be the most
important and instructive.

As it affected mining, milling, and

smelting operations, this policy meant that Silver Bow Creek and
the Clark Fork River, with the State's blessing and imprimatur,
would become the conduit of the wastes and tailings of all Butte
and Anaconda operations.
No branch or agency of State government ever said or did
anything that even suggested that it was not fully aware that the
State's was the ultimate authority over water use.

In 1909, for

example, the Attorney General told the Secretary of the Montana
Board of Health that the Board had the "power to prevent
pollution of waters . . . "15° This point was repeated in 1921
when the legislature declared that "the state. . . shall have the
general oversight and care of all inland waters and of all
streams, lakes, and ponds. . . .»151
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The Montana Legislature

was joined in this view by the State's Supreme Court who ruled in
1921 that "the use of waters flowing in natural streams in
Montana [is] subject to state regulation and control."152
It could not have been otherwise.

As Governor Roy Ayers

noted in 1937 in regard to the management of State lands, the
State was "under a most solemn and compelling obligation to
administer this great estate in such fashion that it will be
adequately conserved and return to our citizens the maximum
benefits."153

The issue was not exclusively the protection of

water, but Ayers spoke directly to Montana's responsibilities as
steward and trustee of the State's resources, water conspicuously
among them.

And he may have spoken in the context of the sale

and lease of part of this "great estate": between 1889 and 1953
the State on a number of occasions sold or leased State Section
36 school lands to ACM for purposes of waste disposal.

Maximum

benefits involved trade-offs.
The State, however, did not ignore its responsibility to the
protection of its water resources.

In 1907, at the height of the

Progressive Era and consistent with its conservationist mood, the
Legislature created a State Board of Health with some oversight
authority over water use; it also passed an "Act Relating to the
Prevention of Pollution of Public Water Supplies Used for
Domestic Purposes."154

This act, however, did not affect water

being used on the basis of prior appropriation, easement, or
right-of-way, and obviously, it applied only to water used for
public consumption, i.e., water used for drinking.
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That same year Governor Joseph K. Toole called for
legislation that would require mining companies and other
industries to construct settling ponds in order to keep some of
their wastes out of the State's rivers. To the best of my
knowledge, the legislature never acted upon this request.
Clearly, while the State was awakening to its responsibilities,
its approach was cautious, even timid, and one must conclude that
this was because the Montana legislature was reluctant to do
anything to burden the State's mining industry.155
By 1947 the State had passed a law that reflected both a
commitment to the protection of resources and an awareness of its
on-going dependence on the metals industry.

The State Hard Rock

Law expressed the State's determination to guarantee, among other
things, "that the water . . . condition appropriate to any . . .
subsequent use of the area" would be protected.

But there was

the usual ambivalence: Mining, the law also stated, was "a basic
and essential activity making an important contribution to the
economy of the State and the nation."156 There were subsequent
legislative efforts to deal with water quality issues in 1955
with the Montana Water Pollution Control Act, revised in 1967,
and, reflecting the growing public insistence that the State mend
its ways, in most of the Legislative sessions of the last 25
years.

Only the last of these, passed long after mining had lost

it economic saliency and its political leverage, spoke of
environmental protection without some reference to economic
impacts to the mining industry.157
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By the time the State did anything, Silver Bow Creek

and the

Clark Fork River hadbeen heavily impacted by a century of
mining, milling, smelting, and other industrial, State,
municipal, and private commercial activities.

All of the

private users had either appropriated water rights or secured
them through rights-of-way, or easements.
use of the water
activity.

In each case, their

for waste disposal was a State-approved

Indeed, it was more than that.

"Appropriation

[of the

State's water], according to the Montana Legislature, "must be
for a useful or beneficial purpose."158 The State had given
clear and unmistakable indication that it considered mining,
milling, and smelting in the Upper Clark Fork Basin to be all
that and more and that it would be an active partner in such
useful and beneficial purposes.
Far more important than the fact of the State's authority,
or even the periodic exercise of that authority, was the
tolerance shown by the State, particularly in dealing with the
waters of the Upper Clark Fork.

In 1895, for example, the State

Supreme Court stated the obvious when it ruled on a complaint of
tailings damage to an irrigation ditch.

"The public policy of

this [state] demands that a trifling or nominal damage shall not
be a ground sufficient to destroy one of its leading
industries."159
As it happened, the tailings were neither trifling nor
nominal; they were huge and very real.

This would, however, in

no way affect the close partnership of State and industry.
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As an

expression of public policy, the court ruling cited above, with
the reference to "trifling and nominal" stricken, might well have
been emblazoned on the State's shield.

It is not too strong a

statement to say that the Silver Bow Creek/Clark Fork River
waterway was a State approved receptacle for mining, milling, and
smelting waste and that it served that State sanctioned function
for over a century.
Examples abound.

The State "colluded" to the extent of

selling and/or leasing State-owned "school lands", in this
instance section 36, T5N, R10W to the Anaconda Company for
ditching and the construction of slum and tailings ponds.

This

practice began in the 1890s; it continued until well into the
1950s.

Each of these conveyances was approved by the State Land

Board or its equivalent. It is not conceivable that the State did
not understand to what purpose the ditches and ponds were to be
put.160 In 1912 the State confirmed fourteen separate water
rights decrees granted to ACM between 1887 and 1912.

The decrees

were for different amounts of water but all had the same purpose
as the original 1887 grant.

The language is a bit stilted but

the intent is clear.
. . . it being necessary that the waters after having been
used in said smelting and reduction plant, should be used
for the purpose of carrying away and disposing of the
tailings and derbis [sic] produced therein, . . . the
Tailings Ditch was constructed to . . . the Deer Lodge
river, and . . . all of the waters theretofore or thereafter
appropriated for use in said smelting and reduction works
together with all of the waters which had been theretofore
or was thereafter purchased by [the company] . . . to use in
said smelting and reduction plant were . . . run from said
smelting plant through said Tailings Ditch . . .
continuously and uninterruptedly as long as. . . [the] plant
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was operated, into the said Deer Lodge river.161
From this date until 1959 when the State classified the
Clark Fork, the Anaconda Company, according to the State's
Environmental Sanitation Officer, was "free to discharge wastes
in any matter it determined most suitable."

Whatever efforts to

abate the pollution or its full effects were made, were made
solely by ACM.162 In sum, the State had, but did not use, the
power to limit discharges into its waterways.

In fact--and

consistent with its self-appointed role as coach, trainer, and
cheerleader for industrial growth--the State made available to
industry the resources, both land and water, necessary for waste
disposal.

There were trade-offs required in all this, but the

State does not seem to have hesitated to make them.
Montana also pursued a policy of studied forbearance in the
implementation of what water rules it did have, another trade-off
of interests.

This policy also began early.

In 193 0 H.B. Foote,

a sanitary engineer for the State Board of Health, told the State
Fish and Game Department that
Stream pollution . . . does exist in Montana. Silver Bow
Creek . . . receives industrial and domestic wastes which
profoundly change the . . . characteristics of its waters.
The effects . . . can be seen far down the . . . stream .
. . . one . . . finds interests diametrically opposed to one
another. . . . While there may be some instances in which
all pollution may be prevented, we have long since receded
from the position of expecting all our streams to be
maintained in their original purity. Our industrial and
civic development would be seriously arrested were such a
policy to be enforced. There must be a certain amount of
use of the streams as wasteways.163
Later that same year, Foote wrote an article for the Fish
and Game Department's magazine in which he elaborated on this
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theme.

"We can not expect all mining and smelting activities to

cease that a certain stream may thereby be made a paradise for
fishermen.

We can not expect all city sewage . . . to be stopped

. . . that [those] below [can] use untreated water for drinking.
. . ."164

Fish and Game seems to have been listening.

In its

1933-34 report, the Commission acknowledged that "it should be
determined whether a particular stream is of more value for
agriculture, for industry, or for recreation.

If it is agreed

that its value for industry and agriculture outweighs the value
for recreation, it

should be set aside . .. andno fish planted

in that particular

stream. "16S

Silver Bow Creekwas obviously

to be set aside, so far aside, in fact, that in 1937 the State
and the County (with the concurrence of a Federal agency, the
WPA) declared it not a stream at all, but a 26-mile-long sewage
treatment facility.166
In 1947 Foote, by that time the director of the States's
Division of Sanitary Engineering, revisited the issue of informal
water classification in a letter to W.M. Cobleigh of the School
of Engineering at Montana State College in Bozeman.

It was

Foote's opinion, and he thought Cobleigh shared it, "that Silver
Bow Creek . . .

is best used as a waste for the industrial plant

discharges . . . .

The mine wastes appear to be inevitable. . .

The water course appears to be the only

feasible exit for

these wastes."167 The Legislature agreed and wrote into the
Water Pollution Law of 1955 what amounted to an exemption for
Silver Bow Creek: No waterway that has been "primarily and
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continuously devoted to industrial waste use . . . for a period
of thirty years. . . " and not the sole water supply for more than
one hundred people "shall be classified other than for industrial
waste use."168
From 1955 until 1973 Silver Bow Creek was simply dismissed
by the State.

In 1957, Clairbome Brinck, director of the

State's Division of Environmental Sanitation, said that Silver
Bow Creek "from Butte to the lagoons . . .

is an open drain and

[the] . . . Legislature excluded this section of the stream from
Montana stream pollution laws."169 Later that same year, the
Silver Bow County Attorney and the State's Attorney General gave
official sanction to this position, arguing, in the language of
the former, that the 1955 Water Pollution Act "makes that portion
of Silver Bow Creek an open sewer or at best a preliminary
disposal plant for industrial . . . and other waste. . . . "

As

such, according to the Attorney General, it "was not subject to
control by the State Board of Health . . . ."170
A year later, the State Water Pollution Council applied the
same standard to the entire Clark Fork River from Warm Springs to
Bonner--a distance of over 100 miles.171
this on State policy was predictable.

The effect of all

In 1961, to cite only one

particularly graphic example, Brinck informed a correspondent who
had inquired about the State's requirements for conducting raw
sewage from an industrial slaughterhouse "directly into Silver
Bow Creek" that the State had no requirements, " . . .
Bow Creek] is considered an open sewer."172
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as [Silver

After all, Brinck

explained ten years later, on an entirely different matter,

.

. it must be kept in mind that there have been mine wastes
discharged from the Butte area since the late 1800s."173
This was a lesson that the Federal water pollution officers
had also to learn.

It was not an easy lesson because the State's

tolerance of the use of Silver Bow Creek had created a "dilemma,"
"horn #1" of which was Montana's Water Pollution Law which left
the creek an open sewer and hence not subject to State
regulation; horn #2 of which was the fact that "the Anaconda
Company had sole water rights on Silver Bow Creek" and most of
its tributaries.

Taken together it was clear that "actual or

potential uses of Silver Bow Creek for other than waste transport
are practically non-existent."

This was a dilemma that permitted

of only one solution: "The Regional Office has considered the
problem thoroughly and is of the opinion that the practical
solution of the problem is to permit the continued use of Silver
Bow Creek for waste transport."174
In 1973, the State reclassified Silver Bow Creek without
solving the Federal Government's dilemma.

The Creek became a

class E-F waterway: for industrial and agricultural use only. It
had been assigned those uses when it was a sewer.

The Clark Fork

River from Warm Springs to Missoula had already been upgraded to
classes B and C, a consequence of ACM clean-up efforts.

In 1988

the State upgraded Silver Bow Creek to a special status
apparently reserved for waters once used only as sewage treatment
facilities.

Silver Bow Creek became a class I water, a new
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classification, based not on the stream's quality at the moment
of classification but on what the State hoped one day it would
become.
7.

State
tanent and the Condition of the Clark
Fork River Basin

As noted above, there is an old habit in Montana.

It is

easily summarized: when ever anything unpleasant happens,
regardless of the nature of the unpleasantness, the well
practiced response is "the Anaconda Company did it."

There is a

kind of corollary to this idea: "and they did it all by
themselves."

These are comforting notions. They allow an almost

total evasion of responsibility.

If the Company did it, and if

it acted without accomplices, then the Company--or the nearest
thing to it--must pay.

To this point, this report has attempted

to break down the corollary notion.

ACM did not act alone;

indeed, like all miners, it acted in close concert with an
accomplice--the very government that now seeks a $635 million
judgment from ACM's successor.

It is time now to deal with the

first part of that "formula for evasion":

who did it?

Even a cursory review of the historical record reveals a
multitude of actors and events that have had a negative impact on
the Clark Fork River Basin.

Reference has already been made to

the extensive placering operations in the Upper Clark Fork Basin.
They began in the 1860s; they continue to the present time.
There were hundreds of placer operations; they involved thousands
of miles of rivers and streams.

And they had a profound and

lasting effect on those rivers and streams and on the embankments
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and hillsides that bordered them.
Here is a time to allow contemporaries to speak for
themselves.

They had a lot to say.

A.K. McClure was the editor

of McClure's Magazine and an inveterate traveller.

In 1867 he

journeyed 3,000 miles through the Rocky Mountains and reported on
the present and future prospects of this new part of the American
empire.

He encountered no mining operations in Montana "until

Silver Bow Creek [was] reached, when the murcky waters tell that
it is employed to aid the miners . . . ."17S

Five years later,

James Garfield, then a Senator from Ohio, visited the Montana
diggings along the Clark Fork, a river he described as
"permanently ruined by the miners. . . as muddy as the Missouri.
Before the discovery of gold, it was as clear and pure as any
mountain stream could well be."176
Garfield's comments have

greater resonance when some ofthe

placering activity on that stretch of the Clark Fork is
described.

The Engineering and Minina Journal provided an

important description of the July 1872 Gold Creek diggings, sixty
miles downstream from Butte:
Not less than forty hydraulics are running in the immediate
vicinity of Yamhill and Pioneer City, making a small river
of Gold Creek, which carries tons of soil, clay, etc., down
to Hell Gate [the Clark Fork] daily, and the prospects are
that this stream of mud will continue its course in that
direction for a score of years to come.
The story mentioned that some

farms and ranches were affected by

this stream of mud "but the mines have to be worked . . . even
should a few acres of land be covered up on the banks of Gold
Creek . . . ."177
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These are interesting and important references, from sources
known to most historians of Montana and its mining history.

More

valuable than all of them, however, is the testimony of George
Irvin given in 1905 in the case of Hugh Maaone v. the Colorado
Smelting and Mining Co.. et al. The case was a suit brought for
damages for tailings deposited on the plaintiff's land during
high water.

Irvin was a witness called to testify to the

condition of the Clark Fork River prior to the full scale
operation of industrial mining, milling, and smelting.

He had

come to Butte in 1866, long before the deep mines had even been
begun, and he had a good memory.

Listen to Irvin: " . . . From

1866 to 1872 . . . there might have been, up and down the stream
[Silver Bow Creek], fifteen hundred miners."

All of them were

using sluice boxes, and the tailings from the sluices went "down
the stream of course."178 By the time the creek reached the
town of Silver Bow
you had a good rolling stream of tailings, and when you got
to the mouth of German Gulch they were reinforced with an
equal amount. The Deer Lodge River in the Fall of 1866, was
clear enough to drink out of . . . and then with the first
sign of Spring the river would rise and become roilly and
would commence its transport and transfer of tailings down
the stream. In the Spring of 1866, at places . . . you
could wade thestream without getting your boots wet,
walking on thetailings.179
These were major waste and tailings deposits.

"The tailings for

five years," Irvin went on, "was of such a serious nature that it
overflowed land andcreated sand

bars. . .. The tailings . . .

from 1000 feet of placer ground would be equal in my humble
judgment as a placer miner, in one season, to the contribution of
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Butte for one vear of all of its concentrators.1,180
Taken together, the testimony of Irvin and other Butte "old
timers" provides historians with information available from no
other contemporary source.

The impressions are powerful and

indelible: the Upper Clark Fork Basin in the 1860s and 70s was a
scene of almost frenetic activity.

Thousands of miners were

panning, sluicing, rocking, dredging, ditching, digging, and
dumping.

A complex hydrological system was carrying away (away

to where was scarcely known and never asked) tons of sediment,
mine wastes, and heavily charged water.

The rivers and streams

were described by Irvin and others as "roily," "thick,"
"discolored," "muddy," "dense," and the color of "reddish mud."
"I have seen it thicker in the placer mining days," said Irvin,
"than it has ever been since, and thicker than it would ever be
if all the smelters of the United States dumped into it."181
Irvin's exaggeration would have been of importance only to a
scientist; for those who lived through those days, it must have
seemed that way.

C.S. Warren, another of the witnesses in the

Maaone case--and to the historical record--knew only that people
"did not try to catch any fish in Deer Lodge [Clark Fork] River."
There might be a brief time in the Spring, before the placers
started up again, when the waters would be clear, "but as a rule
it was ruined from the time I knew it [1869] for a fishing
stream."182 It should again be noted that the Anaconda Company,
incorporated in 1895, had nothing to do with this era of
Montana's mining history.
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It should also be pointed out that placering was not limited
to the Summit Valley.

Its effects on the upper reaches of the

Clark Fork River were felt from the head of Silver Bow Creek to
the mouth of the Big Blackfoot River.
least 130 years.

And they were felt for at

In 1871 Rossiter Raymond, one of this nation's

most respected mining experts, reported on mining in Montana and
counted 48 "prominent" placer and 26 hydraulic companies in Deer
Lodge County (Silver Bow County was part of Deer Lodge County
until 1881) ; the 48 placers had constructed 280 miles of ditches
carrying 20,000 inches of water. Total cost of operations was
almost $500,000; total yields were $1.17 million.

Costs of the

hydraulic operations were not given, but the 26 companies
reported yields of more than half a million dollars.183
There were no reports on the environmental consequences.
Irvin has provided us with a contemporary assessment; the
historian Otis Young offers this historical perspective:
Hydraulic mining dealt effectively with remarkable
quantities of low grade gravels, but had the drawback of
putting into circulation vast tonnage of slickens, or sluice
tailings. The easiest and cheapest way of disposing of this
effluvium was to drain it into the nearest major
watercourse.184
That, of course, would have been the Clark Fork River.

Add

dredging to the operation and the results were even more
spectacularly destructive.

Young called the filled ground of a

dredging operation "utter desolation . . .

a vast reach of

irregular, shingly wasteland which was unfit for any
purpose."18S
Too often, this activity is thought to be solely a remnant
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of Montana's turbulent and environmentally destructive past.
Placering and hydraulics, however, have extended life histories.
In 1956, for example, the Montana Department of Fish & Game
learned of a placer mine near Princeton in the Flint Creek
drainage of the Upper Clark Fork Basin.

The mine had been in

operation for 20 years and was producing considerable
sedimentation which joined "silt from previous workings."

The

owner thought he might be shut down, but, in fact, there was
little the State could do "since [it did] not have water
standards established before his operations began."186
It should also be noted that since 1980 the State Department
of Health & Environmental Sciences has issued scores of permits
for placering operations in the upper Clark Fork drainage, with
the stream of choice for waste discharges prominently identified.
Some of these permits were issued after the State filed this suit
against ARCO.187
Placers and hydraulics, however, were not the only pre- and
non-Anaconda sources of surface water contamination.

The

processing of silver, copper, zinc, and manganese bearing ores
was a major part of the economic mix of Butte, Anaconda, and--a
player just now introduced--Philipsburg.
involved in ore processing.

A lot of companies were

Some of them operated early and

briefly; others started early and stayed late; still others are
of relatively recent origin.
Federally owned land.

Some operated for years on

Some had tailings fields and dumps; others

had ponds; others sluiced their tailings directly into
79

I

tributaries of the Clark Fork River.

Some owned the lands on

which they dumped their tailings or bought easements for that
purpose; others did not.

Some prospered and some went broke.

And the assets of some came to be owned by the Anaconda Company.

To suggest that the story of the reduction of Butte ores is
a complicated one is to vastly understate.

The Montana

Department of Justice has chosen to deal with the complexities of
the story in the time-honored Montana way: rather than fight
through the tangled histories, it is easier--and potentially more
lucrative--just to say "Anaconda did it all" (with the quite
necessary addendum: and ARCO is successor to Anaconda). There is
one major problem with this history.
with lazy Montana histories:

It is the usual problem

Anaconda didn't do all of it.

The "it," of course, is discharge wastes from mills and
smelters onto the land and into the air and water of the Upper
Clark Fork Basin.

Several points about these mills and smelters

are critical to this story.

First, ACM never operated the mills

and smelters in Butte and Philipsburg--its operation was at
Anaconda.

Second, the tailings production from these works in

Butte and Philipsburg was enormous.

Third, the processing of

silver-bearing ores at Butte and Philipsburg involved the use of
mercury and was, as a consequence, the source of particularly
damaging tailings.
A number of witnesses in the Magone case, including George
Irvin, were asked what they remembered about old Butte mills.
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These witnesses left strong impressions of what Butte must have
been like in the 1870s and 80s.

Irvin, at one point in his

testimony, repeated what he had said about placer tailings and
then added that when the placering ended, left-over tailings made
their way into Silver Bow Creek where they "were reinforced . . .
by the silver mills and the concentrators."188
Other witnesses made the same point.

Every examination

concerning a silver mill included the question, "And where did it
discharge its tailings and slime?" And the answer: "Into the
Silver Bow Creek" or into Missoula Gulch, a Silver Bow Creek
tributary.
bluestone,

"It was roily and muddy all the time. . . . The
(copper sulphate) . . . salt and sulphuric acid would

pass out into the tailings in the water."189 There were
variations on this litany, but none that carried the story beyond
where Irvin left it: silver mills of various sizes and using
various processing methods processed Butte ores and washed the
refuse either directly into Silver Bow Creek or into one of the
gulches that fed it.
Missoula Gulch is particularly important.

It starts about a

mile and a half north of Butte in Walkerville; it runs almost due
south, at a steep grade, draining into the west flowing Silver
Bow Creek at the southwest corner of Butte.

A number of major

silver mills were located along it, and three of Butte's largest-the Alice, the Moulton, and the Lexington--were situated near
one another at its head.

There were two Alice Mills, the old one

was built to process ores from the nearby Alice Mine and began
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operation with fifteen stamps in 1877.190 It closed in 1892.
The New Alice, with sixty stamps, opened in 1881, the largest
dry-crushing and chloridizing quartz mill in the world at that
time.191 It continued silver operations until closing in 1899.
During their peak years in the mid-188Os the two Alice Mills
rang up some impressive production figures: they crushed between
90 and 100 tons of ore per day in 1883 and pushed total
production to 33,200 tons in 1885.192 Suffice it to say that
the Alice Mills dumped many tens of thousands of tons of tailings
into Missoula Gulch and that over time most of those tailings
made their way to Silver Bow Creek.

Some of those undoubtedly

still line its banks more than 100 years later.

Others were

washed into and onto the banks of the Clark Fork River.
The Alice Mills were the property of the Alice Gold & Silver
Mining Company.

They were built on what was then unpatented

Federal land and operated on that land from 1877 until 1882.

In

1910, more than a decade after it had ceased operation as a
silver mill, ACM purchased--or tried to purchase--the properties
and assets of the Alice Company.

The sale was nullified by the

U.S. Supreme Court in a drawn-out law suit which was not resolved
until 193 0, at which time ACM secured title in a cash
transaction.193
One of the Alice Mills' near neighbors was the Lexington,
also a sixty-stamp silver mill.

The Lexington operated steadily

from 1882 until 1893 when the repeal of the Sherman Silver
Purchase Act removed silver as a specie and forced the Lexington
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and other silver mines and mills to close.

During its peak

years, however, the Lexington treated between 22 and 24,000 tons
of ore a year and discharged its tailings, like the Alice, into
Missoula Gulch.194

The Lexington was owned by the

wonderfully named Societe Anonyme des Mines de Lexington, a
French syndicate incorporated in 1883.

The Societe, perhaps not

wishing to seem conspicuous, created an operating company--the
prosaically dubbed Lexington Mining Company which controlled the
mill property during its operating life time.

ACM did not own or

operate this mill, and by the time it came to own the mill site,
the mill itself had burned to the ground.195
The third member of the Upper Missoula Gulch silver mills
was the Moulton, a twenty stamp operation soon to expand to
forty, that was fed ore from the Moulton Mine beginning in
December 1881.

Final patent on the five-acre mill site was not

filed for another eight years.

The last documented activity of

the mill was in 1893, though the Moulton mine appears to have
been worked beyond that date.196 During the mill's twelve-year
history, the Moulton reached a capacity of 60,000 tons of ore per
year.

Tailings from the mill were joined with those of the

Lexington and the Alice and made their way into Missoula Gulch,
through the Butte city storm drains, to Silver Bow Creek and the
Clark Fork River.197 The Moulton--mill, mill site, and mine-were properties of W.A. Clark's Clark-Montana Realty Company.
ACM acquired the assets of the Realty Company in 1928, 35 years
after the Moulton Mill had processed its last shovel-full of ore.
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There is a fourth silver mill with an interesting history.
The Blue Bird Mill was located five to six miles west of Butte
near the town of Rocker and within 50 feet of Silver Bow
Creek.198 It opened in November 1886 on unpatented Federal land
with seventy stamps, using a dry-crushing, silver chloridizing,
amalgamating process.

By 1887 it had ninety stamps, a new

furnace, and a capacity of 130 tons per day.199

It closed in

1892, and by 1904 it had been dismantled and sold.200
This is an easy mill site to get to and visit. Footings

and

parts of the foundations remain, a very short stone's throw from
Silver Bow Creek.

What distinguishes it from other Butte mill

sites is the absence of a tailings dump or any other visible sign
that silver was once milled on the site.

Given production

figures, that can mean only one thing: the Blue Bird Mill sluiced
its rather considerable and mercury-laden tailings directly into
Silver Bow Creek.

There they were joined by those from upstream

mills; the consequences were predictable.

In 1891 Barton

Evermann, on a reconnaissance of Western Montana waters for the
U.S. Fish Commission, described Silver Bow Creek as having "the
consistency of thick

soup, made so by the tailings from themills

in [Butte] . No fish

could live in such a mixture. . ."201

There were some other prominent operations in Butte whose
history also merits a brief retelling.

These were not silver

mills, but copper and zinc concentrators and smelters.
operations were not environmentally benign.

Their

The Butte Reduction

Works (BRW) was built by the Butte Smelting Company in 1883 on an
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unpatented mining claim 50 feet from Silver Bow Creek very near
where Black Tail Deer Creek enters.

In 1885, employees of the

Parrot Smelter took over the BRW and in 1886 it was sold to W.A.
Clark.

The BRW was a large capacity smelter with some impressive

industrial hardware.

By 1905 the concentrator could handle 1,000

tons of sulphide ore per day, producing 250 tons of concentrates,
and, theoretically, 750 tons or more of waste of one sort or
another.

The "balance" according to plant manager A.H. Wethey,

was "thrown into the creek and allowed to wash down with the
water. . . ."202

In 1910, Clark closed the smelter and conveyed

the property to ACM.

In 1911 the BRW burned down, leaving Clark

with inadequate processing capabilities and necessitating the
construction of the Timber Butte Mill.

In 1927, The Domestic

Manganese & Development Company leased the site from ACM,
repaired and retooled some of the buildings and equipment, and
commenced a 20-year run of manganese nodulizing.

Much of this

processing was done at the direction of the United States War
Production Board, beginning in the early 1940s.

As part of that

operation, the United States purchased land adjacent to the site
specifically for disposal of tailings.

They still own that

land. 203 As for the Timber Butte Mill, ACM acquired that
company from W.A. Clark in 19 28 .204
Another large Butte copper smelter was that of the Montana
Ore Purchase Company (MOPCO). Constructed in 1893, the MOPCO
smelter was the smelter of F. Augustus Heinze, Copper King and
chief scourge of Amalgamated.

The MOPCO smelter was a major
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producer able to handle by 1900 500 tons of ore daily.
of 1901 the smelter was partially destroyed by fire.

In April
Later that

year, and again in 1906, it was named as a defendant in suits
brought by farmers who claimed that tailings from it and other
Butte smelters had damaged their lands.

In 1906, as part of

Amalgamated"s buy-out of Heinze, the MOPCO smelter operations
were suspended, and in 1910 the site was transferred to ACM.205
There are a couple of other significant Butte operations
which cannot be overlooked.

The Butte & Superior zinc mill did

not commence operations until 1912 and was permanently shut down
in 1923.

It was one of the two largest tailings producers in

Butte, together with East Butte Mining Company's Pittsmont
Smelter.

ACM--although not involved in the operation of either--

acquired the sites of both in the late 1930s. 206 Both of these
operations had continuing) serious problems with disposal of
their massive tailings:
For some time, a year or so ago, they [East Butte Mining
Co.] were emptying all of their tailings into Silver Bow
Creek. The people below hauled their officials and the
Butte & Superior officials into Court where they were fined
$500.00 for doing so.207
For the sake of brevity, the above is only a partial list of
the mills and smelters that operated in Butte.

There were many

others, including the Colorado Smelter, the Butte & Boston
Smelter, the Boston & Montana Upper and Lower Works, the Dexter
Mill, the Centennial Mill, the Silver Bow Mill, the Burlington
Mill, the Davis Mill, the Grove Gulch Mill, the Olin
Concentrator, the Parrot Smelter, and the Thornton Mill.
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In addition to all of the non-ACM operations in Butte, there
were other lode mining and processing facilities in the Upper
Clark Fork Basin.

By far the largest and most durable of these

were in the Philipsburg mining district.

One of the most

productive silver mining and milling operations anywhere in the
West was based in this Flint Creek valley community and in
neighboring Granite.

ACM had nothing to do with any of the

Philipsburg operations. But those operations had a lot to do with
waste deposits in Flint Creek and in the Clark Fork River into
which Flint Creek deposited its loads of silt, sediment, and
tailings.
The Philipsburg mining district had a fascinating history.
Only enough of it can be told here to indicate the extent of the
activity and the effect of that activity on streams and the
river.

As already noted, there was considerable placering on

Flint Creek and its tributaries.

The placers were not as

extensive as those on Gold Creek, one drainage to the east, but
extensive enough to attract considerable attention--and to
occasion considerable damage.
In 1873, the New Northwest reported from Deer Lodge that the
Deer Lodge Ditch and Mining Co. had begun diggings near New
Chicago in the Flint Creek Valley.

"They have taken up 160 acres

of bar, which has 30 to 50 feet of gravel. . . . They have also
purchased two ranches--280 acres--for a dump."

A fluming system

was also being designed for clearing the dump. 208 Near by, the
Winchell Company was hard at work building a reservoir on the
87

I

Flint Creek hills.

They figured they would need it: "They have

two hydraulics piping on a fifty-foot bank of gravel, running off
about four tons of dirt per minute."209
That is a lot of dirt, but it was nothing compared to what
the Little Giant hydraulic system could do.

Two of these

technological marvels were at work on Flint Creek placers by
1874.

The New Northwest was impressed:
We have expected much of [the equipment] but it surpasses
all our expectations. It is mining in earnest. . . .
Compared to it the ordinary hydraulic is childs# play . . .
It will bring into development hundreds of thousands of
acres of ground not available heretofore, and really we
believe begins the era of big mining in Montana. . . . With
the Little Giant, 400 inches of water is brought down with
250 feet pressure and is thrown through a four-inch nozzle.
...
It was knocking out boulders the size of pumpkins as
though they were marbles, and moving. . . twenty times as
much earth as the old method. . . . Its power is amazing;
we believe it would knock any ordinary house to pieces at
fifty feet in half a minute. . . ."21°
For the next twenty years, Little Giants ripped and tore at

the embankments of Flint Creek and its tributaries.

As was the

case in other parts of Montana, the placer/hydraulic era only
slowed after industrial lode mining began in earnest.

In the

case of Flint Creek, the Granite County Soil Conservation
District supervisor reported in 1956 that a hydraulic operation
on Boulder Creek was "discharging uncontrolled wastes into the
stream channel."211

Much gold was unearthed in this fashion.

As for the earth itself, and the water used to blast away at it,
they found their way as slime, sediment, tailings, and sludge
into the river system.
There are two other chapters to the Philipsburg story.
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The

first has to do with the Bi-Metallic, later Granite-Bimetallic
Company, a major silver producer until the repeal of the Sherman
Silver Purchase Act in 1893 temporarily closed it down.

The next

year the company responded bringing a new mill on line to work
"the big pile of tailings for which the mill has been erected.
Should the work prove successful, the large pile of tailings at
Granite will also be brought there to be worked."212 It must
have proved successful; in 1909 the Engineering and Mining
Journal reported that the company was still picking over
tailings, this time "the south end of the mill on the property is
being remodeled into a chlorination leaching plant for the
treatment of tailings from the pan-amalgamation mills."213
The next time Philipsburg was in the mining news was 1942,
when, as part of a national effort to develop more fully the
country's manganese deposits for the war effort, the Moorlight
Mining Company began to mine and process manganese-bearing ores
in Philipsburg.

Production figures appear to be unavailable.

Tailings from the concentrator, however, were mixed with the
city's untreated sewage, filling the system "to the point of
saturation," and discharged through the drains into Flint Creek.
It was a significant discharge.

The Moorlight put 2,266,000

gallons of water and 440 cubic feet of solids per day into
Philipsburg's sewer and, eventually, into the waterways.214

8.

A Non-Mining History of the Clark Fork Basin

As the previous section indicates, Silver Bow Creek and the
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Clark Fork River were in a seriously degraded condition at least
two decades before ACM ever left a corporate footprint in Butte.
Placer, hydraulic, and dredge miners had partially wrecked the
waterways; silver mills and other processing facilities finished
thetask.
the

ACM was not first in line; it

did not buy out any of

placers,hydraulic blasters, ordredgers who were, and it was

only one of a number of operators who came second.

Add to that

the demonstrable fact that everything Anaconda did was
accompanied by audible cheers from a grateful and fully
supportive State government.
But the story cannot end here.

ACM and the hundreds of

other mining operations in the area were not the only sources of
water pollution in the Clark Fork Basin.

This case is

principally about fish, or more specifically about trout; it is
about the health of a vast hydraulic system as that system can
support trout and the insects that make up their diet.
It is at this point that history, that nemesis of the
present-minded, must step in with a warning: as surely as
Anaconda's history is relevant to this case, so is Montana's
history.

The issue here is not the State's active encouragement *

of mining, milling, and smelting.

It is the State's past

commitment to the protection of trout and the State's willingness
to confront all of the threats to that resource.
The State's record in regard to environmental protection
generally, and the protection of the State's fisheries resource
specifically, is woeful.

Montana contained an abundance of prime
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trout water, and perhaps this fact persuaded State leaders that
trout fishing was a resource that needed little tending.
Between 1864 and the conservation era of the early 20th
century, Montana limited its involvement to passing laws
requiring trout to be taken with rod and reel only and making it
illegal to throw dynamite into trout waters.

It also stirred

itself long enough to impose fines on saw mills and, much later,
coal mines, that dumped their mill and mine dust directly into
rivers.

But beyond that, the State did very little in the first

80 years of its existence to protect and enhance a resource that
now enjoys its deep affection.215

No creel limits were

imposed; no fishing season was designated; no State fish hatchery
was built until well into this century--in fact, the Anaconda
Company built the first one.
hatcheries.216

Wyoming, by 1903, had three state

The State did nothing to regulate irrigation,

road building, or logging practices.

It had a Fish and Game

Commission but it provided it with neither State funds nor the
legislation that would have allowed it to function effectively.
Until 1907, it had no Board of Health and thus no control over
municipal sewers.

In fact, the State itself discharged untreated

sewage into the Clark Fork River from its own institutions at
Warm Springs, Galen, and Deer Lodge until well into this century.
It may be argued that the values of these years were not
those we now embrace, that in the late 19th and early 20th
centuries it was not thought necessary to legislate for trout.
These were expansive years, it might be argued; years when
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Americans were full of themselves and sure of their future.
Cleaning up rivers was beginning to attract some attention
nationally, but only because the East did not have enough clean
rivers to go around and so had to "recycle” those already used-and used up.

Those who argue in this fashion, I must add

hastily, are right.

The values of the 1910s were not those of

the 1990s; we have learned some hard lessons in the last 80
years, lessons which earlier Montanans had no way of learning,
and we must behave generously toward those who did not know any
better and were doing their best.
The near total lack of a commitment to the protection of
trout fishing by the State is best revealed in the way the State
dealt with what its agents identified as the gravest threat to
the State's trout.

Let an article from the Bozeman Avant Courier

of 1887 describe the threat:
. . . among the greatest cause of extermination of fish from
our waters are the irrigating ditches . . . an evil that
demands correction.
[The decaying fish were] a source of
actual danger to the health of the people [living near the
ditches.]217
The problem arose from two sources: in dry years, and some not so
dry, irrigators dewatered entire streams, leaving the fish to die
or move with the water into the ditches where, when the ditches
were emptied, they died.

The other source was fish leaving the

main stem of the river to spawn.

Many thousands went up

irrigation ditches and, when the ditches were emptied, were left
to flop away their lives on some farmer's or rancher's hay field.
Two years later, legislation was introduced in the last
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Territorial Legislature that would have required the use of fish
screens at the headgates of irrigation ditches.
defeated.

The bill was

In 1893, Governor John Rickards, one of the State's

most avid promoters, commented on the same issue:

n

Countless thousands of young fish," he told the legislature, "are
annually destroyed through the carelessness of [irrigators]
by not protecting the head of their ditches with wire screens."
Rickards went on to complain of the "gross violation of our game
and fish laws," even of the "use of giant powder and other
explosives in our streams. . . ."218
In 1895 the Legislature passed a screen law but, according
to the Fish and Game Commission, "it was of no practical value as
it required screens to be placed in the ditches from September
1st to March 1st, at which time the fish were not running.1,219
That being the case, it probably made sense that the 1897
Legislature repealed the law.

It made little sense, however, to

the beleaguered wardens of the Fish and Game Commission whose
commissioner, W.F. Scott, reported in 1903 that the annual fish
kill was "enormous . . . and increasing. . . .

The fish are

scattered over the meadows and on the grain fields."220
The most forceful statement of the need for legislation
requiring screens or some other device came from the inventor of
just such a device, J.A. Henshall of the U.S. Fish Hatchery in
Bozeman.

Henshall had drawn up plans for a paddle wheel, an

inexpensive method of keeping fish out of the ditches.
designed to save millions of trout.
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It was

Henshall was unequivocal in

I

his language.

His remarks, quoted with approval by W. F. Scott

in Scott's 1905-06 report deserve to be cited at length not only
because of their inherent importance but because they speak to
v

the entire issue of State commitment:
The fouling of water by the smelting of ores and its
disastrous effect on fish is patent to every resident of
Butte. . . . But there is another agency of fish destruction
in Montana, so appalling and widespread, that in comparison
with it all the other causes mentioned sink into utter
insicmificance. It is the wholesale destruction of fish . .
. by means of irrigation ditches..........Often the stench
from the decaying trout. . . is intolerable.221
Indeed, Henshall went on, "'It smells to Heaven.' And yet the
past Legislatures of the state have utterly ignored any attempt
to prevent it."
and ranchers.

The opposition did not come from working farmers
The hostility came from "the average member of the

State Legislature. . . . the representatives of the people."222
Scott fully agreed with Henshall.

He deplored, along with

another Federal official, the "attitude of indifference on the
part of . . . states to the preservation of valuable natural
resources like the fresh-water and anadromous fishes. . . "

In

Montana, Scott complained, "we have practically no protection for
our fish, especially our trout. . . . millions of trout, the
finest fish of God's kingdom, perish each year. . . . [but] this
department has been powerless to act owing to the absence of any
authority to do so."223
Clearly, then, the State of Montana experienced major fish
kills every year, and equally clearly, the State did nothing to
prevent them.

Fish & Game asked again in 1912 for a screen law;

they did not get one. 224

They asked again in 1931, pointing
94

out that screens or fish wheels could "mean the eventually
savings of millions of game fish annually."225

They asked in

1934 and again in 1936 .226 The Legislature was unmoved.

In

193 8 Senator Burton K. Wheeler joined the fight, introducing an
amendment to an appropriation bill for the Department of Commerce
that would provide Federal funds for the construction of fish
screens.

There is no evidence that this bill ever became law.

The State of Montana tolerated yearly fish kills that would have
captured national headlines had they resulted from site-specific
industrial pollution.227
By 1941, Fish & Game seems to have all but given up,
suggesting that it "would be wise to dedicate [some] watersheds
to agriculture and confine the plantings of trout to waters not
so adversely affected. . . ."228 They pointed out that the
costs of screening the thousands of miles of ditches in the state
would be prohibitive and a burden on Montana agriculture.

In

1959 the U.S. Fish and Wildlife Service conducted a survey of
fish and wildlife resources in the Clark Fork River Basin in
connection with Federal water projects.

They wanted some idea of

the baseline fishery and how it might be impacted by proposed
dams and water diversion projects.

The Federal fisheries experts

studied the Little Blackfoot River, the Upper Clark Fork River,
Flint Creek, Rock Creek, the Clark Fork from Garrison to Bonner,
and the Blackfoot River as part of their survey.

The Fish and

Wildlife Service used the same language in describing every
drainage:
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Losses occur to game fish which pass from the mainstem and
tributaries into irrigation canals of the [river or creek in
question] The U.S. Soil Conservation Service has recommended
that irrigationists . . . close diversion headgates at the
termination of the . . . season to facilitate the return of
ditch-dwelling fishes to stream waters. This
recommendation, based on research by the Montana Department
of Fish and Game, has not been generally followed.229
The problem of ditches and fish kills was a state-wide one.
The Upper Clark Fork Basin--which was, as noted in the Fish &
Wildlife Survey and other documents, heavily irrigated--was not
spared this problem.

Although it is not possible to give hard

numbers on the extent of the fish kill in any particular area, it
seems fair to say that, at a minimum, thousands of trout died
every year in the Clark Fork Basin and the streams tributary to
it. 230 The final chapter of this saga is still not written,
principally because Montana still has no law requiring the
screening of head gates on irrigation ditches.

Of all the

State's many trade-offs between its industries and its natural
resources, this surrender might be the most telling.
There is no question that irrigation ditches were lethal to
Montana's trout, but they were not the only hazards to the
maintenance of an environmentally healthy and economically robust
fishery.

Of all the others, the most destructive to fish habitat

was probably the channelization that attended road and railroad
construction.

State records are filled with Fish & Game and

later Fish, Wildlife, & Parks complaints about the effects of
stream straightening and channelization on fish habitat.
Meandering rivers and streams support larger trout populations
than sluice ways.231
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The stretch of 1-90 between Missoula and Garrison features
an uncommonly high number of rest areas for 70 miles of roadway.
Travelers are probably grateful.

It is doubtful that trout, or

Clark Fork River fishers, feel the same way.

Access to those

rest areas is by entry roads constructed where river meanders
once provided trout with cool water, riffles and pools, and
streamside willows and other vegetative cover.

Now the river

runs a straight channel, its banks rip-rapped with rock.

Granted

that the Clark Fork Valley from Drummond to Missoula narrows
considerably; granted that that narrow valley contains a divided
four-lane highway, remnants of the old two-lane highway 10, two
sets of railroad tracks--and, of course, the river.

The river

lost, as the highway engineers squeezed too many transportation
routes into too narrow a valley. The Clark Fork River is now
miles shorter between Garrison and Missoula than it used to be.
The State has expressed considerable bewilderment at the
fact that there are far more trout in the river directly below
the Warm Springs Ponds than there are below,, say the Little
Blackfoot or Flint Creek.

Some State officials would like to

attribute low trout counts to heavy metals contamination, but
heavy metals loads are higher the nearer one gets to Warm
Springs--where trout counts are also higher.232 By the time
trout counts fall, the heavy metals carried by the river have
fallen as well.

The State's own fish habitat studies make clear

that meandering rivers should not be grabbed at two ends and
tugged straight; that rivers meant to wander must be allowed to
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wander; that, according to the Commissioner in 1954:
"straightening the stream of channels has had a far more drastic
effect on the acruatic habitat than has pollution to date."233.
Nutrient loading and algae growth in the Clark Fork River
should also be examined.

Like stream channelization, this is a

well-studied topic; many of those studies concern the Clark
Fork. 234 A number of other non-site specific sources of fish
morbidity have also been important: sedimentation from logging
operations, for example; or the long-time use of arsenical
pesticides for killing everything from potato bugs to
grasshoppers and gophers; or the Forest Service practice of
spraying DDT to control spruce bud moths. 235 As noted, the
State's suit is about fish and the health of rivers.236 It
should also be about everything that kills fish.
Other State agencies and cities and towns along the Clark
Fork River have also contributed their own contamination.

Butte

dumped raw sewage into Silver Bow Creek for over one hundred
years.

It did so with the State's permission, almost at the

State's request. 237 There is an irony in this story.

County

and State officials argued that Butte did not need sewer
treatment because the acidic wastes dumped into Silver Bow Creek
from Butte's mines, mills and concentrators neutralized the
sewage dumped into the waterway.238 Problems arose for the
state and the county only when ACM began to control its acidic
discharges.239 The cities of Anaconda, Deer Lodge, Philipsburg,
and Drummond, smaller communities like Gold Creek, Clinton, and
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Hall, and State facilities at Galen and Warm Springs all used the
Clark Fork as the discharge point for their sewage, secure in the
knowledge that Butte's industrial wastes would serve as their
sewage treatment system.240 There are trade-offs in these
arrangements, too, and the State was a party to each of them.
There was one final non-ACM and non-mining source of
tailings damage--or at least it was a source over which ACM and
every other Clark Fork River user had no control.

In 1891, 1892,

1894, 1899, 1900, 1902, 1903, 1908, 1947, 1948, 1953, 1964, and
1972 snow melt and heavy Spring rains produced major floods in
the Clark Fork Basin.241 The largest of these was the event of
1908, but second only to that was the flood of 1899.

The old-

timers recalled that one and the eighth largest the following
year in their testimony in the Maaone case.
On this topic, C.S. Warren provided the most graphic
descriptions.

He commented about the mills' practice of cribbing

their tailings so that some of them did not escape into Silver
Bow Creek; protection of the creek was not the point, working the
tailings later was.

In high water, these stored tailings "would

be . . . [carried] down the river."

He was more specific in

recounting the flood of 1899 or1900.

"I don't

remember what

year that was in," he said, but ". . .it swept everything out of
[Missoula] gulch, bridges and culverts and outhouses and
everything of that kind

. . . . near the Gagnon mine . . .

washed out to bed rock, and it swept
bed rock was clean."

it was

everything off so that the

J.A. Talbot recalled similar events, one of
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which took
tailings that [had] been lying there for years in the gulch
[and] swept [them] right down to the bed rock and everything
was cleaned out . . . .
Tailings in . . . Buffalo gulch
were cleaned up, and that throwed all the water pretty
nearly onto Main Street, and they washed everything clean,
and some of it landed clean down the gulch, and before it
got to Silver Bow Creek you would see great bars of it here
and there.242
These were memorable events, but they did not compare to the
flood of 1908.

Perhaps twice the size of the 1899 event, and at

least half again larger than that of 1900, the 1908 flood was the
most destructive in Montana's or Butte's history.

There are

photographs of the Clark Fork during its 1908 tirade.

It took

out bridges in Missoula, drowned crop lands from its headwaters
to its mouth.

It tore up fences, floated houses away, loosed

countless rock slides, and devastated hundreds of miles of
grazing and farm land. 243
felt with particular force.

In Butte its destructive power was
The city was almost totally isolated

for more than a week; trains could not get in--or out; city
streets were torrents of mud; normally dry gulches filled with
water that roared down from Big Butte carrying culverts, bridges,
houses--and thousands of cubic yards of tailings.244 As stated
in a 1974 thesis, it ". . .is probable that a high percentage of
the sedimentation [behind the Milltown] dam occurred during the
1908 flood.

Large amounts of sediment were then available from

tailings . . . . ”245

9•

Smelters, Smoke, and Wars

To this point, this report's discussion of the State's
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encouragement of the mining industry and ACM has dealt primarily
with use of the surface water system for waste disposal.

A

couple of related points must be made and made with some
emphasis: the State gave the same encouragement to the operation
of the ACM smelter as it did to mining practices in Butte, and
the State accepted and lived with the trade-offs that were a part
of those smelter operations.
The "smoke cases" illustrate this point.

In 1905, 107

farmers and ranchers in the Deer Lodge valley--in the name of
Fred Bliss--sued ACM for damages to their lands from smelter
smoke. 246 Five years later, the U.S. Government filed a similar
suit against ACM for damage to National Forest Lands adjacent to
the smelter.

The court ruled for ACM in the first case, stating

that the company had used the "best known methods and processes"
and had done all it could to make the smelter "state of the
art." 247 The Federal case was settled without a trial when ACM
agreed to abide by all of the recommendations of a Commission of
Experts--the "Smoke Commission" as it came to be called-comprised of representatives of ACM and the United States
government.248
In both cases, however, ACM did what the law and State and
Federal authorities required of it--and more.

It indemnified

those whose property had been damaged by smelter emissions; it
did what the Smoke Commission told it to do--including
constructing in 1917 the highest smoke stack in the world in
order to disperse its emissions, and installed state-of-the-art
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precipitators (devices which collect solid particles from the
smelter flue gases before they enter the stack) and other control
equipment; and it paid for alleged damages to Forest Service
timberlands--in an area that had been extensively logged--by
trading its own undamaged prime timber properties, in exchange
for a "release and discharge on the part of the Government,
releasing the Anaconda Copper Mining Company from all claims
arising.

. . because of injury to land, timber, etc. from the

operation of the smelting and reduction plants."249
Both Federal and State officials acknowledged that the
smelting of copper ores, particularly those that were as heavily
sulfuric as Butte's, was bound to produce air pollution.

The

State Board of Land Commissioners, moreover, indicated in a
formal resolution to President Theodore Roosevelt that "the
timber and timber lands belonging to the state of Montana are in
no way injuriously affected by . . . the operation of . . . [the]
Washoe smelter at Anaconda. . . .11250 Both governments also
acknowledged that ACM was doing all that could be done to deal
with the problem.

The stack was obviously a major addition to

the smelter, but so was the installation of the 20 high
efficiency Cottrell precipitators.

The results were all that

could have been hoped for at the time: an appreciable diminution
in the amount of arsenic emitted from the tall stack.251 It
must also be kept in mind that in 1907 a copper smelter in Utah
had been closed by court order on account of emissions, and that
closure was always an option for the Federal Government in its
102

legal wrangle with ACM.252 The U.S. Department of Justice did
not chose this option, in large measure because ACM agreed to
implement the recommendations of the Smoke Commission.
The major involvement of the Smoke Commission in the
operation of the Anaconda Smelter was one obvious consequence of
the Federal suit brought against the company in 1910.
Involvement in smelter operations was a role that other Federal
officials would play during both of this century's world wars.
From 1917 to 1919 and again from 1942 to 1945, key American
industries, including copper, were put on a war footing.

Their

production, marketing, labor policy, pricing, and other aspects
of their operation were placed under Federal control. As noted
earlier, the U.S. government played the role of financier,
sponsor, owner, and operator at the Domestic Manganese and
Development Company plant in Butte.
The government also took an active role in the management of
ACM affairs, through the War Industries Board during World War I,
the National Defense Advisory Council, Office of Production
Management, War Production Board, War Manpower Commission, and
the Office of War Mobilization and Reconversion during World War
II.

In both conflicts, copper was identified as basic to the war

effort and the maintenance of an adequate supply had high
priority.

ACM production figures reflected this governmental

involvement; so did ACM waste production figures; and so did the
economic slump experienced by ACM during the economic conversion
and demobilization of the immediate post-war years.253
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10.

Resource Amenities

Anyone who has been in Montana for more than a decade has
heard the lament.

It is essentially a variation on and an

extension of the "Anaconda did it and did it alone" theme.
serves the same purpose of evasion, and so it goes:

It

Not only did

the ACM officials despoil and corrupt the State, they did so as
outsiders, colonizers, economic imperialists; they did not even
have the grace, ego, or sense of shame to leave some monument to
themselves. 254 Rockefeller, Stanford, Duke, Mellon, and
Vanderbilt built great universities; Carnegie did, too, and
libraries as well.
Anaconda?

But where are the guilt offerings of

What did Daly, Ryan, or Kelley leave for Montana?

Where--though he had nothing to do with Anaconda--is Clark's
monument? It was bad enough that they were plunderers, these
Copper Kings were also cheap plunderers.
The State has argued that it represents the interests of a
long-suffering people.

Implied by this is that the people of

Montana gave much and received nothing in return.

ACM's taxes,

production, investments, and payrolls have already been
discussed.
stopped.

Those are benefits; the only suffering came when they
But these are also benefits that arose from the normal

course of doing business, and they were enough for the State to
enter into an open partnership with ACM.
The Warm Springs Ponds, Georgetown Lake, the Mt. Haggin
Wildlife Refuge, and the Lubrecht Experimental Forest, however,
are of a different class of gift.
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The Warm Springs Ponds.must be

counted among Montana's major environmental triumphs of this
century.

Designed originally as a settling basin for wastes from

Butte and Anaconda, and built at varying times between 1917 and
1956, the three ponds always served an environmental purpose:
they treated the severely polluted waters of Silver Bow Creek and
settled Butte's tailings and treated Butte's sewage before the
waters could reach of the Clark Fork River.

The Ponds were

continually improved through the years, and considerably expanded
with the construction of Pond No. 3 in 1956.
By the early 1960s, with changes in other ACM operations,
plus the improved performance of the recently completed Pond No.
3, major changes were noted.

Trout had begun to return to the

Upper Clark Fork River, just below the ponds, as early as the
late 1950s.

By the early 60s waterfowl were regularly visiting

the ponds on their annual migrations, and in 1962, the Montana
Fish & Game Department indicated an interest in using an
abandoned section of the ponds for a waterfowl refuge.

The State

wanted either to purchase or lease the area, and in 1964 a
twenty-year lease was negotiated. 255

From 1964 forward the

State worked closely with ACM on expanding the refuge by leasing
more sections of the ponds, securing easements from the Company
for ditching and other habitat improvement projects, building
nesting areas and rookeries for blue herons and osprey, and
planting the area in drought tolerant grasses and grains.
The master lease of 1964 contained a clause releasing ACM
from all liability for any "emanations" from any of the company's
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mining or smelting operations.

It is worth quoting Acting

Director Orville Lewis of the Montana Department of Fish & Game
who stated in 1980 that:
an area that in the beginning was practically devoid of all.
life has in recent years become a credit to the Anaconda
Company and a very worthwhile addition to . . . Montana
wildlife . . ., not only from the standpoint of aesthetics,
but also public use, wildlife protection, hunter harvest and
general recreation values."
And, Lewis went on, it only figured to get better.256
By 1982, work was begun on the Warm Spring Wildlife
Management Area, and in 1984, upon the expiration of the first
lease, a new agreement was reached.
years for the State of Montana.

These had been twenty good

In addition to restored

waterfowl habitat Warm Springs also began to provide some
wonderful fishing.

Pond No. 3, the largest and most recent of

the Warm Springs group, has been managed as a catch and release
trophy trout fishery since 1980, and the Clark Fork River for the
five miles directly below the ponds supports 2,300 fish per mile
of river. 257 The Warm Springs Ponds are an example of what
State/corporate cooperation can accomplish.

The area is an

environmental treasure.
So is Georgetown Lake.

This 2,667-acre reservoir was

created in 1901 with the completion of a dam and power plant on
Flint Creek.

The Montana Water, Electrical Power, & Mining

Company was the owner/developer, and it used the facility to sell
power to the Granite-Bimetallic Mining & Milling Company in
Philipsburg and Granite.

In 1906 the Amalgamated Copper Company

took over both the dam and the power plant, probably on lease
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from Montana Water, and ran a new power line from the reservoir
to the Anaconda Smelter. 258 In 1909 ownership of the property
was acquired by the Washoe Copper Company, the owner of the
smelter, and in 1910 ownership passed to ACM.259 Throughout its
ownership, ACM made Georgetown Lake available to all Montana
citizens.

For the next 70 years the lake

would provide both

water and some electrical power to the ACM smelting operations.
It also provided thousands of residents of the area with some
excellent duck hunting and even better fishing.

By 1914 the

lake had a reputation as "one of the most favorable bodies of
water in Montana . . . ."260 It still is.
Georgetown Lake was also heavily used for backup irrigation
water during droughts.

In the dry seasons of 1918, 1919, and

1920, ACM provided down-stream irrigators with 2,000 miners'
inches of water for periods of more than a month.

By the decrees

governing water use, ACM was required to provide only 1,200
inches.261 The State also benefitted from ACM's generosity.

By

1929, Montana had established the largest artificial spawn-taking
station (a facility at which fish eggs are collected for fish
hatcheries) in the world at Georgetown Lake.262
In 1935 Anaconda transferred the Georgetown Reservoir and
the Flint Creek power plant, associated lands, and water rights
to the Montana Power Company.

The power plant, lands, rights of

way, and water rights were valued at almost $250,000; no value
was or could have been placed on Georgetown Lake. 263 Despite
the transfer, the area was still associated with ACM.
107

Smeltermen

I

and their families still organized the yearly Spring clean-up; it
was still a part of Anaconda's back yard.
By 1970, a number of others had made it their back yard,
too.

Recreational land use around the Lake consisted of four

campgrounds with 143 camping units, 95 recreational cabins or
homes, four commercial establishments, and 24 boat docks.

The

Forest Service planned to increase their facilities five times by
1980 .264 Given its reputation as a trout-producing lake, the
Forest Service plans probably had to be changed upward.

In 1973,

for example, Georgetown Lake "sustained" 81,000 fisher days per
year, the highest use per acre rate in the state.

Dick

Konizeski, author of The Montanans' Fishing Guide, could explain
why: "This is one of Montana's most popular fishing lakes," he
writes, "and justly so.

There are two excellent campgrounds, a

boat livery, and many summer residences. . . . This is a real
productive lake."265
I am not sure that many Western Montanans, even those who
have been resident for a number of years, know the origins of the
public access to Georgetown Lake or know by whose gift the Forest
Service and the State Department of Fish, Wildlife, & Parks
obtained their campgrounds and hatcheries.
should know of those origins.

I think more of them

There may still be a few of these

Montanans who would prefer that ACM had endowed an art gallery or
a university; there are others who are happier with Georgetown
Lake and grateful to those who granted it.
There are other resource amenities, presents from ACM, that
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are also deserving of mention.
tract of timber land in the

Lubrecht Forest, a 19,058-acre

Blackfoot River Valley, was given by

ACM to the State to benefit education and conservation.

It

became ultimately the Montana Forest and Conservation Experiment
Station of the University of Montana School of Forestry, but it
is used by all the University's departments and by those of other
universities as well.266
Finally, there is the Mt. Haggin Ranch, ACM property turned
over to the State Department of Fish & Game in 1976, a transfer
described by Governor Tom Judge as "one of the most significant
conservationist actions accomplished in the state's history."267
The Governor was right.
But the Mt.
history."

HagginRanch, as the saying has it, "had a

That history is worth retelling.

Mt. Haggin--now the

Mt. Haggin Game Management Area--is approximately ten miles from
the Anaconda smelter stack.

Most of the 55,000 acres of the

ranch were included in the National Forest lands allegedly
damaged by S02 emissions from that stack.

As has been told, the

Federal Government sued ACM in 1910 for those damages.

The suit

was settled out of court, and, as part of the settlement, ACM
then traded some of its prime timberlands for the impacted
Federal Lands.

It was in this fashion that ACM came to own and,

for a time, manage the Mt. Haggin property.

From ACM the ranch

was transferred in 1965-66 to Mt. Haggin Livestock, Inc.
years later, with the cooperation of ACM, the property was
transferred again, this time successively to the Nature
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Conservancy and then to the State of Montana for use as a game
management area.268
At the time of the 1976 sale, the State was well aware of
the historical damage to the Mt. Haggin area.

Indeed, the

State's own "Agency Impact Determination" noted damage from
historic placering, road building, over-grazing, smelter
emissions, and logging.

Yet the State was pleased to receive

these lands, "damaged goods" though they may have been. 269
This area is now used by thousands of Montanans every year for
fishing, hiking, snowmobiling, cross-country skiing, bird
watching, hunting, picnicking, and telling stories around
campfires. 270 Given the circumstances of the State's
acquisition, and the fact that ACM has already paid
"compensation" for what damages did occur in the earlier land
exchange, ARCO should not have to pay compensation for Mt. Haggin
yet again.

10.

A Confusing Legacy

The State's behavior in the Mt. Haggin affair is typical of
a major shift in attitude and policy toward ARCO and, by
inference and corporate descent, Anaconda.

There was a time--and

not very long ago at that--when the State and many of its
citizens were not only willing--but eager--to acknowledge what
ACM and ARCO were doing in the way of environmental clean-up and
protection.

ACM's major contribution began in 1954 when it began

the construction of Warm Springs Pond No. 3.
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One of the first to acknowledge what ACM was doing with that
new pond was Joe Brooks, one of America's best known--and best-fishermen.

Brooks was writing in 1956.

Setting an example that might well serve as a pattern for
mining, lumbering, and industrial plants throughout the
country, the Anaconda Company wholeheartedly tackled the
problem. . . . [The results were striking.] I straightened
up and took one last look at this river that had been dead
and was alive again. The stream is lovely now, running
through beautiful country. . . . It's again the river it
used to be--reborn of the dreams of a few anglers and
conservationists, and the cooperation of a large industrial
company.271
In 1957, A.A. 0'Claire, State Fish & Game Director, noted
that ACM's "present pollution control program. . . should allow a
manageable sport fish population to be established in the section
of the river between Warm Spring and Drummond."

That may seem

like faint praise, but in the context of 70 years of a fishless
Upper Clark Fork, it conceded that a major environmental reversal
was apparently underway.

O'Claire's reference was to the effect

the recently completed Warm Springs Pond No. 3 was having on the
fishery in the Upper Clark Fork.272
In the years to come, others would join in celebrating ACM's
and the environment's triumph.

In 1960 Clairborne Brinck, the

Environmental Sanitation Director for the State Board of Health,
told the Great Falls Tribune that the Clark Fork River was
essentially free of mining wastes for the first time in 80 years.
Credit, Brink went on, belonged to the Anaconda Company: although
". . . free to discharge wastes in any manner it determined most
suitable," ACM had "begun the installation of treatment
facilities. . . ."273 A year later, John Stewart, a University
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of Montana chemist and avid fisherman, told the Western Montana
Fish & Game Association that:
Some industries on their own have made considerable efforts
to reduce the amounts of wastes from their operations which
are passed into nearby streams. The Anaconda Company in
particular is to be fully commended for its efforts and the
expense involved in building settling and treatment ponds
for its mine and smelter wastes at Butte and Anaconda.274
In 1967 the Montana State Water Pollution Control Council
issued a report on the condition of waters in the Columbia River
drainage.

Its comments regarding the Clark Fork included

favorable reference to ACM clean-up efforts.

"Over $20,000,000,"

the Council noted, "has been spent by the Anaconda Company since
1955 in their waste control program.
day on lime alone

About $1,000 is spent each

The Anaconda Company has cleaned up

over 150 miles of stream below their Warm Springs ponding
system."

In fact, the council concluded, so successful had that

system proved that "little practical value would result [from]
additional waste treatment. . . ,275 Despite that last comment,
ACM continued to invest in waste treatment, and in 1970 D.G.
Willems, the chief of the State's Water Pollution Control
Section, wrote to the Attorney General's office that "to sum
things up, the wastes

from the Anaconda Company operation have

been greatly improved this year."276
By 1972, fifteen years after the completion of the new
ponding system, the improvement in the Upper Clark Fork fishery
was so dramatic that national organizations began to notice.

In

1973 ACM was a finalist for the prestigious National Gold Medal
Award for Industrial Achievement in the Control of Water
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Pollution; in 1977 the State Fish and Game Department "commended
the Anaconda Company for the establishment of a sport fishery in
the Clark Fork."277 That statement would not have caught the
attention of anyone other than those who knew something about the
condition of the river over the previous century.

As a

Missoulian reporter stated, with a proper sense of wonderment,
"What we're seeing is a unique fisheries comeback within this
area. . . . Its mere existence is pretty remarkable."278
It would be nice to be able to report that ACM's and ARCO's
enthusiasm was contagious and that the State joined in the clean
up effort by committing its own resources and energies to solving
problems that were partly of its making.
the case.

Unhappily, that was not

One of the most revealing documents of the thousands I

have consulted was an obscure report filed in 1982 by Jim Vashro
of the State Department of Fish, Wildlife, & Parks.

Vashro had

conducted fisheries investigations in the Upper Clark Fork River
Drainage in 1980 and 81.

He commented on past abuses of the

mainstem of the Clark Fork, not sparing the activities of mining,
milling, and smelting activities.

He mentioned the recovery of

the river in the previous 25 years with praise for both ACM and
ARCO activities, and noted the importance of ongoing studies.

He

then observed that:
Cuts in manpower and funding as mandated by the state
legislature have seriously reduced the number of temporary
personnel hired over the past few years, thereby directly
reducing the amount of basic stream and lake surveys being
conducted. A financial grant from the Anaconda Minerals
Company (ACM) to the Department in 1980 made it possible to
hire five temporary personnel over an 18 month period to
assist in work in the upper drainage.279
113

Three years after Vashro's report, Montana formed a Clark Fork
Basin Study Commission.

The first funding for this state agency

came from a $200,000 grant from ARCO.

Jim Vashro worried that

the legislative cuts might reduce the number of needed studies
that could be done.

He might also have worried about what those

cuts did to reduce the State's credibility.280

IV.

CONCLUSIONS
In 1973, Salvadore Allende, the Chilean Marxist,

nationalized the Anaconda Company's holdings in Chile.

ACM never

really recovered from this blow, and in 1977 it was bought by
ARCO.

In 1980, squeezed by rising costs and falling markets,

ARCO was forced to close the Anaconda Smelter; three years later
it ceased operations in Butte's Berkeley Pit.

In the last 12

years ARCO has sold some of its Butte holdings but it retains a
considerable property stake in the Butte/Anaconda area.

It does

not, however, produce either ore or refined copper from any of
its facilities.
This action has no credibility when undertaken by a State
that cannot find the means to fund fish surveys.

There must be

some State commitment beyond self-serving references to how much
and how long the people have suffered.

Montana needs more State

officers like Don Peters and Dennis Workman of Fish, Wildlife, &
Parks who, when they discovered that a poorly-maintained state
road was causing sedimentation in the West Fork of Rock Creek,
announced that "We've found the culprit.
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He is Us (the state)!"

I

It needs more legislators like the late G.W. Deschamps of
Missoula County who testified before the Montana Water Pollution
Control Council that "[w]e have all enjoyed the fruits of this
[industrial] progress . . . Now, Man turns to solving his
problems, and trying to clean up what is left."281
The historical record is clear.
rules as Montana laid down the rules.

Anaconda played by the
And Montana, for its part,

permitted, encouraged, facilitated, endorsed, embraced, and
participated in ACM operations.
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